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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. DA/2024/0352 
Address 18 Ballast Point Road BIRCHGROVE   
Proposal Proposed subdivision to create a new lot behind the subject site 

fronting Yeend Street Birchgrove 
Date of Lodgement 7 May 2024 
Applicant Ms Xin Tian 
Owner Ms Xin Tian and Inner West Council 
Number of Submissions Initial: 0 
Cost of works $0.00 
Reason for determination at 
Planning Panel 

Section 4.6 variation exceeds 10% 
Council is the owner of the land 

Main Issues Creation of undersized lot 
Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards  
Attachment D Council meeting minutes  
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1.   Executive Summary 
 
This report is an assessment of the application submitted to Council for a proposed subdivision 
of the Yeend Street road reserve to create a new lot at the rear of  the subject site at 18 Ballast 
Point Road Birchgrove. The application was notified to surrounding properties and no 
submissions were received in response to the initial notification. 
 
The main issue that has arisen from the application is:  
 

- Minimum subdivision lot size development standard breach  
 
The proposal satisfies the objectives of Inner West Local Environmental Plan 2022 and will 
not result in significant adverse impacts for the locality. Accordingly the application is 
recommended for approval, subject to conditions. 
 

2.   Proposal 
 
This application seeks consent for the subdivision of part of the Yeend Street road reserve to 
create a new lot in connection with a proposed partial road closure and sale at the rear of 18 
Ballast Point Road Birchgrove.  
 
On 25 October 2022, Inner West Council resolved (C1022(1) Item 7):  
 

“That Council provides its ‘in principle’ support to consider the partial road closure of 
Yeend Street, Birchgrove and subsequent sale to the adjoining owner.” 

 
On 13 February 2024, Inner West Council resolved (C0224(1) Item 41):  
 

1. That Council approve closing the part of Yeend Street, Birchgrove noted in this 
report (subject to survey) by notice published in the NSW Government Gazette, 
in accordance with Section 38D of the Roads Act 1993.  
 

2.  That Council authorise the placing of a Notice of partial road closure in the         
Government Gazette.  

 
3.  That Council note the land formerly part of Yeend St will be classified as 

operational land for the purposes of the Local Government Act 1993.  
 
4.  That Council authorise the sale of the land to the adjoining landholder, as 

detailed in the Confidential Attachment 1. 5. That Council delegate Authority to 
the General Manager to sign all associated documents for the survey, road 
closure and sale of this land. 

 
This DA is connected with an application Council will make to the Department of Lands for 
this part of the road reserve to be formally closed as road (i.e. so the subject part ceases to 
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be public road and becomes a lot in a registered deposited plan and owned by Council) 
under Part 4 of the Roads Act, 1993.  
 
The proposed lot will have an area of 58.5sqm and will be sold to the owners of 18 Ballast 
Road. This subdivision will not affect the location of the existing footpath, road carriageway, 
on street parking or associated services along this section of Yeend Street. Photograph 1 
below depicts the subject lot and the eastern section of Yeend Street and the Image 1 
illustrates the survey associated with the subdivision. 
 

 
 
Photograph 1 - Depiction the subject lot (highlighted) and the eastern section of Yeend Street. 
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Image 1: Survey associated with the proposed subdivision 
 

3.   Site Description 
 
The site has an approx. area of 58.5m2 and has a frontage of 10.1m to Yeend Street. The site 
is located on the north side of Yeend Street.   
 
The site comprises part of the existing road reserve that consists of a rocky outcrop and steep 
embankment with retaining wall with stairs providing access from the existing dwelling upon 
No 18 Ballast Point Road to Yeend Street.  Yeend Street is described as a no through road 
with disabled car parking facilities located to the south east of the site.  To the east, this section 
of Yeend Street comprises a steep embankment.  Refer to Photograph 1 above for further 
details. 
 
The adjoining site, i.e 18 Ballast Point Road, is located on the south-eastern side of Ballast 
Point Road, between Ronald Street and the cross junction of Yeend and Lemm Streets to the 
west. The site legally known as Lot 88 in DP 1278099 is generally rectangular shaped with a 
total area of approximately 201sqm. 
 
The site has a frontage to Ballast Point Road of approximately 10.1 metres and a secondary 
frontage of approximately 10.1 metres to Yeend Street.  
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The site supports an existing double storey dwelling with attic level. The adjoining properties 
support 2 and 3 storey dwellings and there is one 4 storey residential flat building to the 
immediate western side boundary of the subject site. 
 
The property is located within a Heritage conservation area.  
 
 

Image 2:Subject Site highlighted in red 

 
 

4.   Background 
 
Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
D/2006/67  Alterations and additions to an existing 

dwelling including new attic addition. 
Approved 
10 May 2006 
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Surrounding properties 
 
16 Ballast Point Road, Birchgrove 
Application Proposal Decision & Date 
D/2016/281 Subdivision of part of the Yeend Street 

road reserve to create a new lot in 
connection with a proposed partial road 
closure and sale. 

Approved  
Local Planning Panel 
13/09/2016 

 

5.   Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
A.  Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
 

(a)  it has considered whether the land is contaminated, and 
 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 

 
(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site. There is also no 
indication of uses listed in Table 1 of the contaminated land planning guidelines within 
Council’s records. The land will be suitable for the proposed use as there is no indication of 
contamination.  
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Inner West Local Environmental Plan 2022  
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Compliance 
Section 1.2 
Aims of Plan  

The proposal satisfies the section as follows: 
• The proposal conserves and maintains the natural, 

built and cultural heritage of Inner West, 
• The proposal prevents adverse social, economic 

and environmental impacts on the local character 
of Inner West, 

• The proposal prevents adverse social, economic 
and environmental impacts, including cumulative 
impacts 

Yes 

 
Part 2 – Permitted or prohibited development 
 

Section Proposed Compliance 
Section 2.3  
Zone objectives and 
Land Use Table 
 

 The application proposes subdivision which is 
permissible with consent in the R1 zone. 

 The proposal is consistent with the relevant 
objectives of the zone, maintains the character and 
natural features in the area while facilitating the 
service needs of the resident.  

Yes 

Section 2.6  
Subdivision – consent 
requirements   

• The application seeks development consent for the 
subdivision of an existing road reserve to be closed 
and allow for consolidation of the existing and 
proposed lot to Torrens title lots, which is 
permissible with consent. 

Yes 

 
Part 4 – Principal development standards 
 
Former Leichhardt development standards 

Section Proposed Compliance 
Section 4.1  
Minimum Subdivision 
lot size  

Maximum 200sqm No 
Proposed 58.5sqm 
Variation 141.5sqm or 70.75% 

Section 4.6  
Exceptions to 
development standards 

The applicant has submitted a variation request in 
accordance with Section 4.6 to vary Section 4.1.  
 

See 
discussion 

below 
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Section 4.6 – Exceptions to Development Standards  
  
4.1 Minimum subdivision lot size development standard  
 
The applicant seeks a variation to the above mentioned under section 4.6 of the IWLEP 2022 
by 141.5sqm or 70.75%. Section 4.6 allows Council to vary development standards in certain 
circumstances and provides an appropriate degree of flexibility to achieve better design 
outcomes.  
  
A written request has been submitted to Council in accordance with Section 4.6(3) of the 
IWLEP 2022 justifying the proposed contravention of the development standard. In order to 
demonstrate whether strict numeric compliance is unreasonable and unnecessary in this 
instance, the proposed exception to the development standard has been assessed against 
the objectives and provisions of Section 4.6 of the IWLEP 2022 below.   
 
Whether compliance with the development standard is unreasonable or unnecessary  
  
In Wehbe at [42] – [51], Preston CJ summarises the common ways in which compliance with 
the development standard may be demonstrated as unreasonable or unnecessary. This is 
repeated in Initial Action at [16]. In the Applicant’s written request, the first method described 
in Initial Action at [17] is used, which is that the objectives of the Minimum Subdivision Lot size 
standard are achieved notwithstanding the numeric non-compliance.   
  
The first objective of Section 4.1 is “to ensure lot sizes cater for a variety of development“ 
The written request states the proposal will allow the lot owner of the adjacent property to 
consolidate the new lot with the bigger lot at 18 Ballast Road after the lot owner purchases the 
new lot from Council. Whilst it is acknowledged that as a stand alone lot of 58.5sqm would not 
facilitate a lot size to cater to a variety of development, the consolidation of this lot with the 
adjoining property at 18 Ballast Point Road would ensure consistency with this objective.  
Accordingly, the breach is consistent with the first objective.  
  
The second objective of Section 4.1 is “to ensure lot sizes do not result in adverse amenity 
impacts.”. The written request states the proposal does not seek to undertake any physical 
works, as such the proposed lot size will not result in any additional adverse amenity impacts 
to the streetscape or adjoining properties. The use of the subject site will remain the same, 
the subdivision simply allows private ownership by the owner of the adjacent property for use 
as the backyard or parking space. Accordingly, the breach is consistent with the second 
objective.   
  
The third objective of Section 4.1 is “to ensure lot sizes deliver high quality architectural, 
urban and landscape design” The written request states, the lot size proposed will ensure the 
adjacent property at 18 Ballast Point Road once consolidated will retain good internal and 
external amenity. The subdivision will not present changes to the built form as viewed from 
the streetscape. Accordingly, the breach is consistent with the third objective.  
  
The fourth objective of Section 4.1 is “to provide a pattern of subdivision that is consistent 
with the desired future character”. The written request states the proposal is consistent with 
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the pattern of subdivision in the surrounding area namely the precedent set by the 
neighbouring property at 16 Ballast Point Road in 2016 (D/2016/281) which similarly acquired 
the adjacent portion of the road and consolidated it into their site similarly to this application. 
Accordingly, the breach is consistent with the fourth objective.  
 
The fifth objective of Section 4.1 is “to ensure lot sizes allow development to be sited to 
protect and enhance riparian and environmentally sensitive land.” The subject site is not 
located on riparian or environmentally sensitive land, as such this objective is not applicable 
to the proposal. 
 
As the proposal achieves the objectives of the Minimum subdivision lot size standard, 
compliance is considered unreasonable and unnecessary in this instance.  
  
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard  
  
Pursuant to Section 4.6(3)(b), the Applicant advances 3 environmental planning grounds to 
justify contravening the Minimum Subdivision Lot development standard. Each will be dealt 
with in turn:  
  
Environmental Planning Ground 1 - The proposed subdivision lot relates to existing council 
land and does not seek to increase residential density by proposing a dwelling to be built on 
the new lot or a consolidated lot. The newly created lot will be required to be consolidated and 
accommodates and formalises existing arrangements on the site. It is agreed that no works 
or additional GFA is sought and physically there are no discernible changes proposed to the 
site from a streetscape perspective.  
 
Environmental Planning Ground 2 - The proposed subdivision compliments the subdivision 
pattern of the neighbouring property at 16 Ballast Point Road in terms of lot size and alignment 
of boundary on the Yeend Street frontage. This environmental planning ground is accepted 
because while the proposed lot size is smaller than the minimum required, the proposal to 
consolidate the new lot with 18 Ballast Point Road ensures the continuation of the existing 
development pattern and results in a lot consistent with the adjoining property at 16 Ballast 
Point Road. 
  
Environmental Planning Ground 3 - The contravention to the minimum lot size standard 
does not result in an overdevelopment of the new lot as no actual works are proposed This 
environmental planning ground is accepted because the proposal only looks to legitimise the 
current use of the land being access stair and vehicle parking associated with 18 Ballast Point 
Road and in essence reiterates Ground 1.  
  
Cumulatively, the grounds are considered sufficient to justify contravening the development 
standard.  
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Whether the proposed development meets the objectives of the development standard, 
and of the zone  
 
The objectives of the R1 General Residential zone under the IWLEP 2022 are:  
 

• To provide for the housing needs of the community. 
• To provide for a variety of housing types and densities. 
• To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 
• To provide residential development that maintains the character of built and natural 

features in the surrounding area. 
 
Council accepts the Applicant’s submissions in the written request that the relevant objectives 
of the R1 General Residential zone are met.  
 
As stated above, the applicant has submitted a written request demonstrating that compliance 
with the development standard would be unnecessary and unreasonable in this case and has 
provided sufficient environmental planning grounds to justify a variation to the development 
standard as follows: 
 
• The underlying object of this development standard is to control residential development 

to ensure that created lots are of a suitable size and dimension to accommodate 
residential development that is compatible with surrounding residential development.  
The subdivision achieves this intent as the proposed lot will be consolidated with the 
adjoining residential lot that is occupied by an existing dwelling creating a residential lot 
that is of a similar size to surrounding residential lots and retaining the existing 
subdivision pattern of this residential precinct; and  

• This standard is considered to be unreasonable and unnecessary in this case as there 
is no intention for the subdivided lot to be used as a stand alone lot for further residential 
development but will need to be consolidated with the adjoining residential lot. Hence 
the subdivision will not adversely affect the amenity of this locality with the existing rocky 
outcrop being retained and the subdivision will not impact the existing road reserve in 
terms of traffic and pedestrian movements or on street car parking facilities. The 
proposed subdivision is considered to be a positive long term outcome for this residential 
area.  

 
As indicated above, Council is also satisfied that the development meets the objectives of the 
minimum subdivision lot size development standard. As the proposal is consistent with both 
the objectives of the zone and the standard, it is considered in the public interest.  
 
For the reasons outlined above, it is recommended the section 4.6 exception be granted. 
 
Part 5 – Miscellaneous provisions 
 

Section Compliance Compliance 
Section 5.10  
Heritage conservation 

The road reserve located to the rear of No. 18 Ballast 
Point Road, fronting Yeend Street, is located within the 
Birchgrove and Ballast Point Heritage Conservation 
Area (C29), listed under Schedule 5 of the Inner West 
LEP 2022 

Yes 
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Section Compliance Compliance 
 
The proposal achieves the objectives of this section as 
follows: 
• The subdivision of the land, with the eventual aim of 

sale to the owner of the residence above, does not 
have a heritage impact. 

• The Statement of Environmental Effects for this 
subdivision proposal notes that the subdivision 
incorporates the natural landscape features within 
the proposed boundary line and that no works are 
proposed as part of this application.  The SoEE 
concludes that there is no heritage impact as no 
works are proposed. This conclusion is concurred 
with. 

 
Given the above the proposal preserves the 
environmental heritage of the Inner West 

 
 
Part 6 – Additional local provisions 
 

Section Proposed Compliance 
Section 6.1  
Acid sulfate soils  

• The site is identified as containing Class 5 acid 
sulfate soils. The proposal is considered to 
adequately satisfy this section as the application 
does not propose any works that would result in any 
significant adverse impacts to the watertable. 

Yes 

 
 
B.   Development Control Plans 
 
Summary  
 
The application has been assessed and the following provides a summary of the relevant 
provisions Leichhardt Development Control Plan 2013 (LDCP 2013)  
 
 
LDCP 2013 Compliance 
Part A: Introductions   
Section 3 – Notification of Applications Yes 
  
Part B: Connections  N/A 
  
Part C  
C1.0 General Provisions Yes  
C1.1 Site and Context Analysis Yes  
C1.4 Heritage Conservation Areas and Heritage Items Yes – see discussion  
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C1.6 Subdivision Yes – see discussion  
C1.7 Site Facilities Yes  
C1.8 Contamination Yes  
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes 
and Rock Walls 

Yes  

  
Part C: Place – Section 2 Urban Character  
C2.2.2.6 Birchgrove Distinctive Neighbourhood Yes 
  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes  
  
Part C: Place – Section 4 – Non-Residential Provisions N/A 
  

 
 
The following provides discussion of the relevant issues: 
 
C1.4 Heritage Conservation Areas and Heritage Items  
As there are no works proposed and the existing rockface is to be retained, the subdivision of 
the unused roadway to be consolidated into the adjoining lot at 18 Ballast Point Road to 
legitimise the existing use of pedestrian access and vehicular parking will have no adverse 
heritage impacts. 
 
C1.6 Subdivision 
 
The proposed lot does not satisfy the 200sqm minimum lot size. This has been discussed in 
detail in the previous section of this report and given that the proposed lot is to be consolidated 
with the adjoining residential lot the proposed subdivision is considered acceptable. The 
proposed subdivision is considered to be consistent with the prevailing subdivision and will 
not physically change the existing road or associated services.  Furthermore the proposed 
subdivision is not likely to impact onto the existing rocky outcrop or embankment along this 
section of Yeend Street. 
 
C.  The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will not have significant adverse 
environmental, social or economic impacts upon the locality. 
 
D.   The Suitability of the Site for the Development 
 
The proposal is of a nature in keeping with the overall function of the site. The premises are 
in a residential surrounding and amongst similar uses to that proposed. 
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E.   Submissions 
 
The application was required to be notified in accordance with Council’s Community 
Engagement Strategy between 14 May 2024 to 28 May 2024. 
 
No submissions were received 
 
F.   The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has been achieved in this instance.  
 

6.   Referrals 
 
The following internal referrals were made, and conclude the following; 
 
 Heritage Specialist: no objection to the proposed development 
 Property: no objection to the proposed development, a contract of sale is being 

prepared to facilitate the subdivision and registration  
 
 

7.   Recommendation  
 

A. The applicant has made a written request pursuant to Section 4.1 of the Inner West 
Local Environmental Plan 2022. After considering the request, and assuming the 
concurrence of the Secretary has been given, the Panel is satisfied that compliance 
with the Subdivision Standard is unnecessary in the circumstance of the case and that 
there are sufficient environmental grounds to support the variation. The proposed 
development will be in the public interest because the exceedance is not inconsistent 
with the objectives of the standard and of the zone in which the development is to be 
carried out. 

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA/2024/0352 
for the proposed subdivision to create a new lot behind the subject site fronting Yeend 
Street Birchgrove at 18 Ballast Point Road, Birchgrove subject to the conditions listed 
in Attachment A below 
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Attachment A – Recommended conditions of consent  
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Attachment B – Plans of proposed development 
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Attachment C – Section 4.6 Exception to Development Standards  
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Attachment D – Council Meeting Minutes 
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