
 

 

 
DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. MOD/2023/0430 
Address 35 Waterview Street BALMAIN  NSW  2041 
Proposal Section 4.55(2) Modification of Development Consent 

DA/2021/0124, as last modified by MOD/2022/0247, which 
approved demolition of rear section of existing residence, 
refurbishment of existing brick building at front of site, and addition 
of three level rear extension. The subject modification application 
seeks the following: 

a. Permit a bi-fold fence/gate to the rear boundary fronting 
Jaggers Lane spanning the width of the property.  

b. The addition of a privacy screen to the south-western end 
of the elevated ground floor rear terrace similar to that 
already approved on the north-eastern end of the terrace. 

Date of Lodgement 15 December 2023 
Applicant Ollo & Co Pty Ltd 
Owner Mr Huw L Davies 

Ms Iona M Steinle 
Number of Submissions Sixteen (16) 
Cost of works $500,000.00 
Reason for determination at 
Planning Panel 

• Amendment to condition imposed by Planning Panel 
• Number of submissions exceed Officer delegations  

Main Issues • Bi-fold gate access and concerns that the gate potentially 
facilitates future parking to the rear accessed via Jaggers 
Lane 

Recommendation Approval with conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Conditions of Development Consent – DA/2022/0247 as 

modified by MOD/2022/0247 
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Note:  Two (2) objectors didn’t give their addresses and due to scale of map, one (1) supporter could not be 
shown.   



1.   Purpose of Report 
 
This report has been prepared in response to correspondence from the applicant dated 7 June 
2024 which raised concern relating to errors in the original Inner West Council Local Planning 
Panel (IWLPP) report listed at Item 7 for consideration at the IWLPP meeting of 18 June 2024. 
In this regard, the primary concern raised in the applicant’s correspondence was that the 
original IWLPP report carried out an assessment of the proposal on the basis that car parking 
remained proposed to the rear laneway, when parking, which was originally proposed at 
lodgement of the subject Modification Application, was deleted as part of an amended 
proposal submitted in the NSW Planning Portal on 19 March 2024 in response to a Council 
Request for Information letter dated 28 February 2024. This amended proposal submitted on 
19 March 2024 in response to Council’s RFI was accompanied by:  
 

• Amended plans which depicted: 
o Retention of approximately 2m wide concrete sleepers at the rear of the site as 

depicted on the stamped approved plans to DA/2021/0124 and 
MOD/2022/0247 (to DA/2021/0124), in-lieu of concrete sleepers extending the 
majority of the width of the rear yard, with resultant increased Landscaped Area 
provision; 

o Ramp access adjacent to, and extending the full width of, the rear boundary as 
depicted on the stamped approved plans to DA/2021/0124 and 
MOD/2022/0247; and  

o Full site width bi-fold fence/gate to Jaggers Lane (no change from originally 
proposed under this Modification Application); and  

• An amended Statement of Environmental Effects (SEE) outlining that parking was no 
longer sought at the rear of the property.   

 
The applicant’s correspondence of 7th June 2024 also raised the following matters in response 
to the original IWLPP report: 
 

• Reference in the report to proposed internal changes, claiming that the internal 
modifications were approved on a previous modification to DA/2021/0124 dated 16 
December 2022 (Council’s reference being MOD/2022/0247); and 

• The original approval noted a mature tree was required, however it never stated that it 
was required in the rear garden.  This modification depicts the tree located in the front 
garden, and as noted in the amended SEE, the landscape contractor advised that, due 
to the large trees in both the adjoining properties, there was not enough sun to 
establish a tree in the rear garden and the front would be better, which is where it has 
been planted. 

 
This report reassesses the proposal based on the amended plans and further information 
received in the Planning Portal on 19 March 2024 and also responds to the matters outlined 
in the applicant’s submission dated 7 March 2024.   
  



2.   Executive Summary  
 
This report is an assessment of the application to modify a consent submitted to Council under 
Section 4.55(2) of the Environmental Planning and Assessment Act 1979 to modify 
Determination No DA/2021/0124, as last modified by MOD/2022/0247, which approved 
demolition of rear section of existing residence, refurbishment of existing brick building at front 
of site, and addition of three level rear extension.  The proposed changes are as follows; 

a. Provide a bi-fold fence/gate extending the entire width of the site  opening onto Jaggers 
Lane at the rear of the site and amend Condition 18b which originally required the rear 
boundary fence to remain, but could include a gate with a maximum width of 1.5 
metres; and 

b. The addition of a privacy screen to the south-western end of the elevated ground floor 
rear terrace similar to that already approved on the north-eastern end of the terrace.  

 
* Note: The plans under assessment also show the following changes: 
 

• Minor amendments and reconfiguration works to the internal floor layouts on the 
basement and ground floors compared to the stamped approved plans under 
MOD/2022/0247 dated 16 December 2022; and 

• Relocation of proposed canopy tree planting to the front garden from the rear yard.  
 
The application was notified to surrounding properties and sixteen (16) submissions were 
received in response to the initial notification.  
 
The main issues that have arisen from the application were as follows:  
 

• Bi-fold gate access and concerns that the gate potentially facilitates future parking to 
the rear yard accessed via Jaggers Lane. 

 
Subject to recommended conditions to delete the proposed bi-fold fence/gate to the rear 
laneway frontage, the proposal is acceptable, and can be supported, and hence, the 
application is recommended for approval.  
 
3.   Proposal 
 
Section 4.55(2) Modification of Development Consent DA/2021/0124, as last modified by 
MOD/2022/0247, which approved demolition of rear section of existing residence, 
refurbishment of existing brick building at front of site, and addition of three level rear 
extension, at 35 Waterview Street, Balmain, seeking the following changes as listed as 
‘Requested modifications’ noted in the revised SEE: 
 

a. Bi-fold panelled fence/gate to rear laneway 
 
The bi-fold panelled access gate is of powder coated aluminium finish in a mid-grey 
colour with a height of 1.8m to the rear laneway known as Jaggers Lane. The access 
gate extends the entire width of the rear boundary.  

 
The applicant specifically seeks to amended Condition 18b of DA/2021/0124 as last 
modified by MOD/2022/0247 (“the consent”) to allow for a bi-folding fence/gate. 
Condition 18, which contains two specific design change requirements, reads as 
follows: 
 

18. Amended Architectural Plans to Delete Proposed Garage/Carspace  
 



Prior to the issue of a Construction Certificate, the Certifying Authority must be 
provided with amended architectural plans that incorporate the following 
recommendation:  
 

a) The proposed garage/car space must be deleted. Plans on Drawing No. 
DA1-23 prepared by OLLO & Co and dated June 2021 indicate that 
manoeuvring clearance for vehicles turning from Duncan Street to Jagger 
Lane is not available.  

 
b) The associated rear roller door is also to be deleted and the rear boundary 

fence is to remain, which can include a gate, with a maximum width of 1.5 
metres. 

 
b. Privacy screen 

 
The installation of a timber privacy screen on the south-western side of the elevated 
ground floor rear terrace, similar to the screening that has been approved on the north-
eastern side of the terrace. The height is 1800mm and the same length / depth as the 
screen approved on the north-eastern side of the terrace i.e. extending its full length / 
depth. 
 

Other changes identified on the plans and /or in the amended SEE include: 
 

c. Internal changes / reconfiguration  
 
The plans under assessment also show minor amendments and reconfiguration works 
to the internal floor layouts on the basement and ground floors compared to the 
stamped approved plans under MOD/2022/0247. These changes include the 
adjustment of the laundry and toilet on the basement level and the redesign of the 
kitchen on the ground floor.  

 
d. New canopy tree relocated to the front garden from the rear garden.  

 
Works already carried out. 

 
The applicant has installed the bi fold fence/gate (currently located behind a timber paling 
fence presenting / fronting Jaggers Lane) and the timber privacy screen to the south-western 
side of the elevated ground floor terrace. 

 



 
Image 1 – Bi-fold gate 

 

 
Image 2 – Timber privacy screen 

 
4.   Site Description 
 
The subject site is located on the south-eastern side of Waterview Street, between Duncan 
Street and Caroline Street. The site is generally rectangular in shape with a total area of 190m2 
and is legally described as Lot 1 in DP 1253271. The site has a frontage to Waterview of 6.095 
metres and a secondary frontage of approximate 6.435 metres to the rear Jagger Lane.  
 
The site presently accommodates a three-storey detached dwelling house.  
 
The property is located within the Waterview Heritage Conservation Area and is not flood 
affected. Surrounding land uses are predominantly single and two (2) storey dwelling houses. 
 
 



 
Zoning Map, Source GIS 

 
5.   Background 
 
Subject Site 
 
Application Proposal Decision & Date 
MOD/2022/0247 Section 4.55(2) modification to DA/2021/0124 

which approved Demolition of rear section of 
existing residence. Refurbishment of existing 
brick building at front of site and addition of three 
level rear extension. Modification entails 
relocation of solar panels, relocation of laundry, 
new entry door, new awning over 1st floor 
windows, relocate air con unit and material 
change to ground and 1st floor boundary walls 

Approved 16th 
December 2022 

DA/2021/0124 Demolition of rear section of existing residence. 
Refurbishment of existing brick building at front of 
site and addition of three level rear extension. 

Approved – Local 
Planning Panel 
Approved 9th 
November 2021 

PDA/2020/0300 Alterations and additions Follow-up Advise 
Issued 

PREDA/2019/205 Alterations and additions to existing dwelling-
house, garage and terrace over at rear and 
associated works. 

Advise Issued 20th 
January 2020 

 
DA/2021/0124 
 
This Development Application sought to approve the demolition of rear section of existing 
residence and refurbishment of existing brick building at front of site and addition of three level 
rear extension. This application proposed parking at the rear of the site accessed via a double 
roller door to the rear lane.  
 



The Inner West Local Planning Panel approved the application with a design change condition 
removing the parking space at the rear of the property and amending the double roller door to 
a rear boundary fence which can include a gate, with a maximum width of 1.5 metres.  
 
The resolution of the Panel read, in part as follows: 
 
3. That condition 18(b) be amended to read:  
 

“The associated rear roller door is also to be deleted and the rear boundary fence is to 
remain, which can include a gate, with a maximum width of 1.5 metres.” 

 
As a result of this resolution, Condition 18 of the consent reads as follows: 
 

18. Amended Architectural Plans to Delete Proposed Garage/Carspace  
 

Prior to the issue of a Construction Certificate, the Certifying Authority must be provided 
with amended architectural plans that incorporate the following recommendation:  

 
a. The proposed garage/car space must be deleted. Plans on Drawing No. DA1-23 

prepared by OLLO & Co and dated June 2021 indicate that manoeuvring 
clearance for vehicles turning from Duncan Street to Jagger Lane is not available,  

b. The associated rear roller door is also to be deleted and the rear boundary fence 
is to remain, which can include a gate, with a maximum width of 1.5 metres. 

 
MOD/2022/0247 
 
This modification entailed relocation of solar panels, relocation of laundry, new entry door, 
new awning over first floor windows, relocation of air conditioning unit and material change to 
ground and first floor boundary walls. This modification approved a change in the boundary 
fence to Jaggers Lane, constructed out of timber and with a 1.5m wide gate in accordance 
with Condition 18(b) of the consent. This modification also removed the proposed parking from 
the original DA in accordance with Condition 18(a) of the consent, however, showed retention 
of the approximately 2m wide concrete sleepers at the rear of the site, and the ramp access 
adjacent to the rear boundary, as depicted on the stamped plans to DA/2021/0124. 
 
Surrounding Properties 
 
Application Proposal Decision & Date 
MOD/2023/0137 
4 Caroline Street, 
Balmain. 

Modification to approved works 
inclusive of the following: deletion of 
deferred commencement condition 
relating to car access to lane, changes 
to internal layout, new pool, new 
basement home theatre and utility 
room, changes to external works at 4 
Caroline Street, Balmain. 

Deferred commencement – 
Local planning panel 12th 
September 2023 

DA/2022/0322 
4 Caroline Street, 
Balmain. 

Alterations and additions to dwelling 
including ground and first floor, plus car 
stacker and landscaping at 4 Caroline 
Street, Balmain. 

Deferred commencement – 
Local planning panel 13th 
December 2022 

DA/2019/309 Tree removal @ 37 Waterview Street Approved - 6/9/19 
DA/451/1997 New Dwelling @ 33 Waterview Street Approved - 19/03/98 

 



Application History 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
28th February 
2024 

Council requested additional information to resolve several issues 
including: 
 
Parking  
 

• Concern was raised to the applicant regarding the safe and 
adequate access to and from the proposed car space and into 
and out of Jaggers Lane. In this regard, insufficient manoeuvring 
clearance for vehicles turning from Duncan Street to Jagger 
Lane is not available. It was therefore recommended that the 
proposal for carparking be removed from all architectural plans 
and the rear yard shown as Landscaped Area. 
 

Proposed Gate 
 

• It was requested that all details of the proposed gate be 
removed from the architectural plans and be amended to show 
compliance with Condition 18(b) of DA/2021/0124 which reads 
as follows: 
 

“The associated rear roller door is also to be deleted and the rear 
boundary fence is to remain, which can include a gate, with a 
maximum width of 1.5 metres.”  

19th March 2024 The applicant submitted amended plans and was accompanied by an 
amended Statement of Environmental Effects carrying out the following 
changes: 
 

• Deletion of proposed parking from the proposal (however the 
proposed bi-fold fence/gate to the rear laneway is retained); and 

• Removal of additional concrete sleepers (from those approved) 
and retention of approved landscaping in the rear setback. 

 
The amended plans and accompanied SEE are the subject of this 
report. The amendments carried out result in a reduced or lesser 
development, and hence, did not require renotification in accordance 
with Council’s Community Engagement Strategy.  

 
6.   Section 4.55 Modification of Consent 
 
The following is a summary of the assessment of the application in accordance with Section 
4.55 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
Section 4.55(2) 
 
Section 4.55(2) of the EPA Act 1979 allows a consent authority to modify a development 
consent granted by it, if: 

  



 
(a) it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which consent was 
originally granted and before that consent as originally granted was modified (if at all), 
and 

(b) it has consulted with the relevant Minister, public authority or approval body (within the 
meaning of Division 4.8) in respect of a condition imposed as a requirement of a 
concurrence to the consent or in accordance with the general terms of an approval 
proposed to be granted by the approval body and that Minister, authority or body has 
not, within 21 days after being consulted, objected to the modification of that consent, 
and 

(c) it has notified the application in accordance with— 
(i) the regulations, if the regulations so require, or 
(ii) a development control plan, if the consent authority is a council that has made a 

development control plan that requires the notification or advertising of 
applications for modification of a development consent, and 

(d) it has considered any submissions made concerning the proposed modification within 
the period prescribed by the regulations or provided by the development control plan, 
as the case may be. 

 
In considering the above: 
 
• The essence of the development as modified is substantially the same as the original 

consent. 
• Does not require concurrence or General Term of Agreement from any approval body. 
• The application was notified to persons who made a submission against the original 

application sought to be modified. 
• Submissions received have been considered.  
 
Section 4.55(3)  
 
In consideration of Section 4.55(3) of the EPA Act 1979 the consent authority has considered 
the following reasons given by the determination authority for the granting of the original 
consent: 
 
• The proposal, with the exception of the bi-fold fence/gate to the rear laneway frontage, 

generally complies with the aims, objectives and design parameters contained in the 
relevant environmental planning instruments and development controls plans. 

• The proposal will not result in any significant or undue adverse impacts on the amenity of 
the adjoining properties or the streetscape and is in the public interest; and 

• The proposal is considered suitable for approval subject to the required deletion of the 
proposed bi-fold fence/gate to the rear laneway. 

 
It is considered that the modified proposal has considered the aforementioned reasons that 
the original development consent was granted. 
 
7.   Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
  



 
A. Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Compliance 
Section 1.2 
Aims of Plan  

The site is zoned R1 General Residential, and the 
proposed works, which are associated with a dwelling 
house, are permissible development in the zone. 
 
Subject to recommended conditions to delete the 
proposed bi-fold fence/gate to the rear laneway frontage, 
the proposal is consistent with the relevant Aims of the 
Plan as follows. 
 
• The proposal conserves and maintains the natural, 

built and cultural heritage of Inner West; 
• The proposal encourages walking, cycling and use 

of public transport through appropriate 
intensification of development densities 
surrounding transport nodes; 

• The proposal encourages diversity in housing to 
meet the needs of, and enhance amenity for, Inner 
West residents; 

Yes, as 
conditioned 

 
Part 2 – Permitted or Prohibited Development 
 

Section Proposed Compliance 
Section 2.3  
Zone 
Objectives and 
Land Use 
Table 
 

The application, which seeks modifications to approved 
alterations and additions to a dwelling house, and 
dwelling houses are permissible development with 
consent in the zone. 
 
The proposal is consistent with the zone objectives, 
subject to the retention of condition 18 and deletion of 
the proposed full length panelled rear gate  

Yes 

 
Part 4 – Principal Development Standards 
 

Section Proposed Compliance 
Section 4.3C 
(3)(a) 
Landscaped 
Area 

Minimum 15% (28.5sqm required)  Yes * 
 

  
Proposed 23.46% or 44.6m2 * 

 
* No change from existing - 

see below 



Section Proposed Compliance 
Section 4.3C 
(3)(b)  
Site Coverage 

The proposed modification will not alter the approved 
Site Coverage 

Yes 

Section 4.4 
Floor Space 
Ratio  

Maximum 0.9:1 (or 171sqm permitted) Yes 
Proposed 0.88:1 or 168.5sqm  

Section 4.5  
Calculation of 
Floor Space 
Ratio and Site 
Area  

The Site Area and Floor Space Ratio for the proposal 
has been calculated in accordance with the section. 

Yes 

 
* Note: The Landscaped Area calculation above has been calculated on the basis that parking 

is no longer proposed. As discussed in further detail below, to ensure that parking access is 
not attempted to the rear of the site where the landscape area is located, the proposed bi-
fold fence/gate to the rear boundary is recommended to be deleted.   

 
Part 5 – Miscellaneous Provisions 
 

Section Compliance Compliance 
Section 5.10  
Heritage 
conservation 

The subject site is located in the Waterview HCA. The 
site is not heritage listed, the site is located within the 
vicinity of the following heritage items: 
 

• House, including interiors at 27 Waterview Street, 
Balmain (I345); 

• House, “Balmoral”, including interiors at 46 
Waterview Street, Balmain (I346); and 

• House, “Louisaville”, including interiors ay 2 
Wells Street, Balmain (350). 

The proposal has been considered against the relevant 
streetscape and heritage controls of the IWLEP 2022 
and Leichhardt Development Control Plan 2013 (LDCP 
2013), including inter-alia: 

• This part of the LEP; 
• The following Sections of the LDCP 2013: 

o Part C1.3: Alterations and Additions; 
o Part C1.4: Heritage Conservation Areas 

and Heritage Items;  
o Part C.2.2.2.5: Mort Bay Distinctive 

Neighbourhood, C2.2.2.5(b): Campbell 
Street Hill Sub Area; and 

o Part C3.3: Elevation and Materials. 

The modification includes construction of a new privacy 
screen to the elevated ground floor rear terrace, and the 
introduction of a bi fold gate installed along Jaggers 
Lane, these are the only changes of any potential 
streetscape and heritage impacts. While the bi-fold gates 
are not supported to ensure no parking access is 

Yes 



Section Compliance Compliance 
attempted from the rear of the site (see assessment 
throughout this report), these changes do not result in 
unacceptable or adverse streetscape and heritage 
impacts.  

The proposed privacy screen will be of a siting, form, 
size, scale, design, appearance and detail that will be 
compatible with, and / or will not detract from the existing 
building, the streetscape, Heritage Conservation Area or 
any nearby environmental heritage, and will satisfy the 
relevant streetscape and heritage controls of this part of 
the LEP and those contained in the LDCP 2013.  

 
B. Development Control Plans 
 
Summary  
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013) 
 
LDCP2013 Compliance 
  
Part B: Connections  Yes 
  
Part C  
C1.0 General Provisions Yes, as conditioned 
C1.1 Site and Context Analysis Yes 
C1.2 Demolition Yes  
C1.3 Alterations and Additions Yes  
C1.4 Heritage Conservation Areas and Heritage Items Yes – see discussion  
C1.5 Corner Sites N/A 
C1.6 Subdivision N/A 
C1.7 Site Facilities Yes 
C1.8 Contamination Yes 
C1.9 Safety by Design N/A 
C1.10 Equity of Access and Mobility Yes 
C1.11 Parking No parking is sought as 

amended – see discussion  
C1.12 Landscaping & C1.14 Tree Management Yes – see discussion  
C1.13 Open Space Design Within the Public Domain N/A 
C1.15 Signs and Outdoor Advertising N/A 
C1.16 Structures in or over the Public Domain: Balconies, 
Verandahs and Awnings 

N/A  

C1.17 Minor Architectural Details N/A 
C1.18 Laneways Yes – see discussion  
C1.19 Rock Faces, Rocky Outcrops, Cliff Faces, Steep Slopes 
and Rock Walls 

N/A 

C1.20 Foreshore Land N/A  
C1.21 Green Roofs and Green Living Walls N/A 
  

  



Part C: Place – Section 2 Urban Character  
C.2.2.2.5: Mort Bay Distinctive Neighbourhood, C2.2.2.5(b): 
Campbell Street Hill Sub Area 

Yes 

  
Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  Yes, as conditioned 
C3.2 Site Layout and Building Design  Yes 
C3.3 Elevation and Materials  Yes 
C3.4 Dormer Windows  N/A 
C3.5 Front Gardens and Dwelling Entries  N/A 
C3.6 Fences  Yes  
C3.7 Environmental Performance  Yes 
C3.8 Private Open Space  Yes – see discussion  
C3.9 Solar Access  Yes – see discussion  
C3.10 Views  Yes 
C3.11 Visual Privacy  Yes – see discussion  
C3.12 Acoustic Privacy  Yes 
C3.13 Conversion of Existing Non-Residential Buildings  N/A 
C3.14 Adaptable Housing  N/A 
  
Part C: Place – Section 4 – Non-Residential Provisions Yes 
  
Part D: Energy Yes 
  
Part E: Water Yes 

 
 
 
Leichhardt Development Control Plan 2013 (LDCP 2013) 
 
The application was assessed against the following relevant parts of the Leichhardt 
Development Control Plan 2013 (LDCP 2013). 
 
Part C – Section 1 – General Provisions 
 
Control  Proposed / Discussion Compliance 
C1.0  
General 
Provisions 

Subject to deletion of the proposed bi-fold fence/gate to the 
rear laneway frontage as conditioned, the proposal will 
comply with the relevant provisions and objectives of this 
part of the DCP.  

Yes, as 
conditioned 

C1.3  
Alterations 
and Additions 
& 
C1.4  
Heritage 
Conservation 
Areas and 
Heritage 
Items 

The proposed alterations and additions to the dwelling 
house will not result in any unacceptable or adverse 
streetscape and heritage impacts and acceptable amenity 
impacts on adjoining properties.  
 
The internal changes proposed relate to the reconfiguration 
of internal spaces and thereby bear no external amenity 
impacts and are considered acceptable. 

Yes 

C1.11  
Parking 

The applicant has deleted parking from the amended 
proposal under assessment, however, seeks to provide bi-
fold fence/gate to Jaggers Lane extending the full width of 

See 
discussion  



Control  Proposed / Discussion Compliance 
the laneway frontage. In the amended SEE, the applicant 
has provided the following justification (in part) for the bifold 
fence changes: 
 

• “As part of this modification, we are requesting that 
a panelled bi-fold fence/gate be installed to allow 
access into the under croft storage in the rear yard 
for building tools and equipment required for the 
building owner’s profession. The proposed panelled 
bi-fold fence/gate would be the same height as a 
fence and gate (as approved), 1800mm and the full 
width of the rear of the site and resemble the look of 
a paling fence… 

• …The Owner has had his own building company for 
over 30 years and requires access to the rear yard 
to drop off and pick up equipment such as ladders, 
large tool boxes etc. in order to carry out his daily 
projects. The storage area in the under croft of the 
rear yard for 35 Waterview Street is one level below 
the street level, therefore making it very difficult to 
access the storage area from Waterview Street. The 
original DA application was made for a wider door 
with an accessible entry at the side, this was refused 
and the existing front door and adjoining passage is 
far too narrow to manoeuvre large items…. 

• …The provision of a bi-folding fence/gate would 
improve accessibility into the property by allowing 
larger objects to be carried through the larger 
opening, rather than having to winch items over the 
fence, there-by preventing possible accidents and 
would also allow the process of loading and 
unloading quicker and therefore not blocking the 
lane way.” 

 
While the above is noted, Condition 18b of the consent 
allowed for provision of a 1.5m wide access gate to be 
provided in the rear boundary fence. A 1.5m wide gate is 
considered generous for a pedestrian access and wide 
enough to facilitate pedestrian access for existing and 
future occupants of the site from the rear lane and 
associated with the approved residential dwelling use of the 
premises.  
 
Further to the above, and given that the proposal seeks to 
retain the 2m wide concrete sleepers at the rear of the site 
and ramp access adjacent to, and extending the full width 
of, the rear boundary as depicted on the stamped approved 
plans to DA/2021/0124 and MOD/2022/0247, concern is 
raised that, by authorising the proposed bi-fold fence 
extending the entire width of the Jaggers Lane frontage via 
this application, there is nothing preventing existing and 
future residents of the site attempting to park vehicles at the 



Control  Proposed / Discussion Compliance 
rear of the property. Parking provision at the rear of the 
subject site is not viable for the following reasons: 
 

• Jaggers Lane is very narrow, being only 3.1m wide, 
with encroachments of fencing, vegetation, utility 
poles and gutters further restricting the width. This 
makes it very difficult to access the lane with a 
vehicle from Duncan Street. 

• Manoeuvring of a B85 vehicle is not possible from 
Duncan Street. The existing bollard which protects 
a power pole and existing vegetation would need to 
be removed to allow for access. Even if the bollard 
was removed, a B85 access to the lane would still 
be difficult and require precision driving every time a 
vehicle accessed the lane. Due to its narrow width 
the chance of conflict between vehicles and 
adjacent fences, vegetation and utility poles would 
be high. 

• Due to the narrow width of the lane, vehicles 
entering and leaving the site without incidence will 
be difficult with the chance of conflict between 
vehicles and adjacent fences, vegetation and utility 
poles again being high. 

• There are also safety concerns regarding access off 
Jaggers Lane by vehicles. Due to its narrow width 
Jaggers Lane is mainly just used by pedestrians. 
This is confirmed by the submissions received from 
adjacent residents. The width of the laneway is 
inadequate to be shared by both vehicles and 
pedestrians simultaneously as there is no safe 
passing opportunity resulting in an unsafe 
environment for pedestrians. 

 
Given the above, and given parking has been removed from 
the amended proposal, Condition 18a of the consent is 
recommended to be amended to read as follows: 
 

a. The bifold fence / gate to the Jaggers Lane 
boundary is not approved and is to be deleted. A 
timber fence and pedestrian gate to a height of 
1.8m, with the pedestrian gate not exceeding a width 
of 1.5 metres, is to be provided to the Jaggers Lane 
frontage.  

C1.12 
Landscaping 
&  
C1.14  
Tree 
Management  

The proposal has removed reference to proposed “new 
canopy tree” planting at the rear as shown on the current 
stamped approved plans, and shown the tree now planted 
in the front garden.  
 
In this regard, the amended SEE states that: 
 
In accordance with Conditions 23 & 28 of the DA, a 75 litre 
tree has to be planted. This tree was originally shown on the 
DA drawings in the rear yard, however, it was decided and 

Yes  



Control  Proposed / Discussion Compliance 
agreed with the qualified landscaper that a large tree would 
be best suited in the front garden, to give shade to the front 
of the property from the harsh western sun. Plus the rear 
garden does not receive much sun due to the large trees in 
both No.33 and No.37; to establish a tree in such a shaded 
spot would be difficult. The tree is now planted in the front 
yard and the certification has gone to the Certifier.” 
 
Conditions 23 and 28 read as follows: 
 

“23. Certification of Tree Planting 
 
Prior to the issue of any Occupation Certificate, the 
Principal Certifier is to be provided with evidence 
certified by a person holding a minimum qualification of 
AQF3 Certificate of Horticulture or Arboriculture that: 
  
One (1) x 75 litre size tree/s, which will attain a minimum 
mature height of six (6) metres, has been planted in 
a suitable location within the property at a minimum of 2 
metres from the building with allowance made for future 
tree growth. The tree is to conform to AS2303—Tree 
stock for landscape use. Trees listed as exempt species 
from Council’s Tree Management Controls, palms, fruit 
trees and species recognised to have a short life span 
will not be accepted as suitable replacements. 

If the replacement trees are found to be faulty, damaged, 
dying or dead within twelve (12) months of planting then 
they must be replaced with the same species (up to 3 
occurrences). If the trees are found dead before they 
reach a height where they are protected by Council’s 
Tree Management Controls, they must be replaced with 
the same species. 

28. Tree Establishment 
 

The tree/s planted as part of this consent is/are to be 
maintained in a healthy and vigorous condition for 12 
months from the issue of an Occupation Certificate. If 
any of the tree/s is/are found faulty, damaged, dying or 
dead within 12 months of the issue of an Occupation 
Certificate it/they must be replaced with the same 
species within one (1) month (up to 3 occurrences).” 

The applicant’s correspondence to Council on 7th June 
2024 also provided the following commentary regarding 
required canopy tree planting: 
 
“…The original approval noted a mature tree was 
required, it never stated that it was required in the rear 
garden.”   
 



Control  Proposed / Discussion Compliance 
The above is noted, notwithstanding that there is more 
space in the rear garden for canopy tree planting.  
 
Having regard to the above, as the original conditions did 
not explicitly require the tree planting at the rear of the site, 
its relocation to the front raises no amenity impacts and will 
continue to satisfy the objectives of these parts of the DCP.  

C1.18 
Laneways 

The lane at the rear of the property is a narrow lane and the 
proposal involves no new building structures (e.g. garages 
/ studios) on the rear laneway.  

Yes  

 
Part C – Section 2 – Urban Character  
 
Control Proposed / Discussion Compliance 
C.2.2.2.5: 
Mort Bay 
Distinctive 
Neighbourho
od, 
C2.2.2.5(b): 
Campbell 
Street Hill 
Sub Area 

The modification proposal is acceptable as it will not detract 
from the distinctive neighbourhood character 

Yes 

 
Part C – Section 3 – Residential Provisions 
 
Control Proposed / Discussion Compliance 
C3.8  
Private Open 
Space  

The proposal is results in private open space (POS) area 
with a minimum dimension of 3.8m (greater than 3m) and a 
total area of 22sqm (greater than 16m) and accessed of the 
living area, located on the first floor, and therefore satisfies 
the control.  No change proposed to POS to that approved 
with DA/2021/0124.  

Yes 

C3.9  
Solar Access 

The only modification sought that will potentially result in 
overshadowing impacts is the proposed privacy screen to 
be erected to the south-western end of the elevated ground 
floor rear terrace.  
 
The subject site is orientated between north/south and 
east/west, and the only immediate adjoining property 
potentially impacted by the modification (i.e. privacy screen) 
in terms of overshadowing is the property to the south-west 
at No. 33 Waterview Street. The proposed privacy screen is 
adjacent to an existing adjoining structure on the boundary, 
and any additional shadows cast by the screen will fall within 
existing shadows cast. The proposal will not result in any 
undue adverse loss of light or overshadowing to the rear 
POS of No. 33 Waterview Street.  

Yes 

C3.11  
Visual 
Privacy  

The proposed installation of the privacy screen on the south-
western side of the elevated ground floor rear terrace, 
similar to that approved on the north-eastern side of the 

Yes  



Control Proposed / Discussion Compliance 
terrace, would be a metal frame with timber palings erected 
to a height of 1800mm. 
 
The proposed screening is of a height and depth that is 
adequate to screen any existing or future direct view lines 
into the rear of adjoining properties, including No. 33 
Waterview Street.  

 
C. The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development, subject to recommended 
conditions, will not have significant adverse environmental, social or economic impacts upon 
the locality. 
 
D. The Suitability of the Site for the Development 
 
The proposal, as conditioned, is of a nature in keeping with the overall function of the site. The 
premises are in a residential surrounding and amongst similar uses to that proposed. 
 
E. Submissions 
 
The application was notified in accordance with Council’s Community Engagement Strategy 
between 3 January 2024 to 25 January 2024. 
 
A total of sixteen (16) submissions were received in response to the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 
 

- Suitability of rear lane for car use – see assessment above, including under Part C 
1.11 – Parking of the LDCP 2013; 

- Parking to the rear of the site - see assessment above, including under Part C 1.11 – 
Parking of the LDCP 2013; and 

- Increased overshadowing from proposed privacy screen - see assessment above 
under Part C3.9 – Solar Access of the LDCP 2013. 

 
Further issues raised in the submissions received are discussed below: 
 

Concern   Comment 
Illegal works  An enforcement order was issued to the applicant to rectify 

the unauthorised works that have commenced on the site. 
This was competed to Council’s satisfaction in January 2024 
(EPA/2023/0131). 

 
F. The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal, as conditioned, raises no issues that will be contrary to the public interest. 
 



8. Section 7.11 / 7.12 Contributions 
 
The proposed modifications would not trigger any changes to the contributions as they appear 
on the current consent. 
 
9.    Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Development Engineer. 
 
10. Conclusion  
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 2013.  
 
The development, as conditioned to delete the rear bi-fold gate access, will not result in any 
significant impacts on the amenity of the adjoining properties and the streetscape and is 
considered to be in the public interest.   
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 
 
11. Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 1979, 
to grant consent to Modification Application No. MOD/2023/0430 at 35 Waterview Street, 
Balmain NSW 2041 subject to the conditions listed in Attachment A below. 

 
 
 
 

  



Attachment A – Recommended conditions of consent  
 

A. Amend Conditions 1 and 18 to read as follows: 
 
1. Documents related to the consent 

The development must be carried out in accordance with plans and documents listed below: 

Dwg No, Issue No 
and Revision 

Plan Name Date Issued Prepared by 

DA.MOD1.09C Site Plan 18/03/2024 Ollo & Co 

DA.MOD1.01C Garden Level + Ground 
Floor 

18/03/2024 Ollo & Co 

DA.MOD.02B First Floor + Roof 23/10/22 Ollo & Co 

DA.MOD1.03C Elevations Front + Rear 18/03/2024 Ollo & Co 

DA.MOD1.04C Elevations  18/03/2024 Ollo & Co 

DA.MOD1.08C Section AA 18/03/2024 Ollo & Co 

 Finishes Board Colours 
and Materials 

  

(Condition Amended - MOD/2023/0430 – 18 June 2024) 

 
18. Amended Architectural Plans  
 
Prior to the issue of a Construction Certificate, the Certifying Authority must be provided with 
amended architectural plans that incorporate the following amendments:  
 

a. The bifold fence / gate to the Jaggers Lane boundary is not approved and is to be 
deleted. A timber fence and pedestrian gate to a height of 1.8m, with the pedestrian 
gate not exceeding a width of 1.5 metres, is to be provided to the Jaggers Lane 
frontage. 

 

 (Condition Amended - MOD/2023/0430 – 18 June 2024) 

 

  



Attachment B – Plans of proposed development 

 









 
  



Conditions of Development Consent – DA/2022/0247 as modified by 
MOD/2022/0247 
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