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DEVELOPMENT ASSESSMENT PANEL REPORT 
Application No. REV/2024/0010 
Address 4 Adolphus Street BALMAIN   
Proposal Section 8.2 Review of DA/2024/0042, for removal of tree in front 

setback.  Review seeks to amend condition 3 which relates to 
replacement tree planting. 

Date of Lodgement 08 April 2024 
Applicant Trent Tavoletti 
Owner Mrs Althea Funke 
Number of Submissions 0 
Cost of works $1,500.00 
Reason for determination at 
Planning Panel 

No substantial change to original determination of conditions 
seeking review 

Main Issues Replacement tree planting 
Recommendation Refusal 
Attachment A Reasons for refusal 
Attachment B Consent of consent for DA/2024/0042 
Attachment C Assessment Report DA/2024/0042 
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1.   Executive Summary 
 
This report is an assessment of the application submitted to Council pursuant to Section 8.2 
of the Environmental Planning and Assessment Act 1979 (EP&A Act 1979) for a review of 
Development Consent DA/2024/0042, relating to the amendment of condition 3, which 
requires replacement planting of a minimum of one (1) x 75 litre size tree, which will attain a 
minimum mature height of eight (8) metres and minimum mature canopy spread of four (4) 
metres at 4 Adolphus Street Balmain. The applicant seeks the provision of a smaller 
replacement tree, however no alternate species/size has been specified in the application 
other than a tree half the size of that conditioned. 
 
The application was notified to surrounding properties and no submissions were received in 
response to notification. 
 
The main issues that have arisen from the application include:  
 

• Replacement planting of the nominated tree size as specified under condition 3 of 
consent DA/2024/0042 is considered to be consistent with the relevant objectives and 
controls of the Inner West Council Tree Management Development Control Plan 2023. 

 
Amendment of condition 3 to require the planting of a smaller replacement tree is not justified 
and would result in an unacceptable impact on the urban landscape of the Inner West Local 
Government Area. Therefore, the review application is recommended for refusal.  
 

1.   Proposal 
 
The application seeks a review of Condition 3 imposed on consent DA/2024/0042, approved 
on 29 February 2024 to remove one tree located within the front setback. Condition 3 of that 
determination is reproduced as follows: 
 

3. Certification of Tree Planting 
 
Within one month of planting of the new tree, Council is to be provided with evidence in 
the form of an image of the planted tree/s and a copy of a purchase invoice to confirm that: 
 
A minimum of one (1) x 75 litre size tree, which will attain a minimum mature height of 
eight (8) metres and minimum mature canopy spread of four (4) metres, has been planted 
in a suitable location within the property (at least 1 metre from any boundary and 1.5 
metres from any structure) and allowing for future tree growth. The purchased tree must 
meet the requirements of AS2303—Tree stock for landscape use. Trees listed as exempt 
species from Council’s Tree Management Development Control Plan, - and species 
recognised to have a short life span, will not be accepted. 
 
The replacement tree must be planted within one month of removal. 
 
Trees required by this condition must be maintained and protected until they are protected 
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by Council’s Tree Management DCP. Any replacement trees found damaged, dying or 
dead must be replaced with the same species in the same container size within one month 
with all costs to be borne by the owner. 
 

The review application does not seek any changes to the approved works or any other 
conditions of consent imposed under DA/2024/0042. 
 

2.   Site Description 
 
The subject site is located on the eastern side of Adolphus Street, between Darling Street and 
Vincent Street. The site consists of one (1) allotment and is generally rectangular with a total 
area of area 232.6sqm and is legally described as LOT B in DP 370619. 
 
The site has a frontage to Adolphus Street of 6.43 metres and rear access via Wallace Lane.  
 
The site supports a single storey semi-detached dwelling house. The adjoining properties 
support single storey semi-detached and freestanding dwelling houses. 
 
The property is located within a conservation area. 
 
The following trees are located on the site and within the vicinity. 
 

• 1 x Sapium sebiferum (Chinese Tallow) – located in the front yard of the subject site.  
 

 

 

3.   Background 
 
Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 

Figure 1: Zoning Map Figure 2: Photo of subject site 
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Subject Site 
 
Application Proposal Decision & Date 
DA/2024/0042 Removal of one tree, located within the 

front setback. 
Approved, 29/02/2024 

MOD/2023/0186 Modification of approval to alter the rear 
roof plane of additions to match that of 
the adjacent neighbouring roof plane 

Approved, 3/08/2023 

DA/2023/0630 Construction of a carport, swimming 
pool, fencing and rainwater tank and PV 
panels 

Approved, 22/12/2023 

DA/2022/0464 Alteration and Additions, ground floor 
modifications, first floor addition, garage 

Approved, 14/11/2022 

 
 

4.   Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EP and A Act 1979). 
 
5(a) Section 8.2 Reviews  
 
The application was lodged under Section 8.2 of the Environmental Planning and Assessment 
Act 1979 (EP and A Act 1979).  
 
A development application to remove one (1) x Sapium sebiferum (Chinese Tallow tree) 
located in the front setback was approved by Council under delegated authority under 
Development Application No. DA/2024/0042 on 29 February 2024. The applicant is seeking 
review of the following condition imposed by the original determination: 
 

3. Certification of Tree Planting 
 
Within one month of planting of the new tree, Council is to be provided with evidence in 
the form of an image of the planted tree/s and a copy of a purchase invoice to confirm that: 
 
A minimum of one (1) x 75 litre size tree, which will attain a minimum mature height of 
eight (8) metres and minimum mature canopy spread of four (4) metres, has been planted 
in a suitable location within the property (at least 1 metre from any boundary and 1.5 
metres from any structure) and allowing for future tree growth. The purchased tree must 
meet the requirements of AS2303—Tree stock for landscape use. Trees listed as exempt 
species from Council’s Tree Management Development Control Plan, - and species 
recognised to have a short life span, will not be accepted. 
 
The replacement tree must be planted within one month of removal. 
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Trees required by this condition must be maintained and protected until they are protected 
by Council’s Tree Management DCP. Any replacement trees found damaged, dying or 
dead must be replaced with the same species in the same container size within one month 
with all costs to be borne by the owner. 
 

The application is supported by the following justification: 
 

• Planting a tree of the size specified by the condition will cause foundation issues for 
the properties at 2, 4, and 6 Adolphus Street and the Council footpath. 

• The front yard, which is located 2.8 metres to the road and has a distance of 3.6 metres 
from adjoining neighbours, is of an insufficient size to support planting a tree of the 
size specified by the condition 

• Planting a tree of the size specified by the condition will likely obstruct with power lines. 
• Planting a tree of a smaller size is considered to be more suitable for the site 
• An alternative is half the size of the tree recommended as the tree size that was 

allocated would interfere with the power lines on the property.  
 
The review proposes the amendment of one condition of consent, being condition 3 relating 
to replacement tree planting. Council has reviewed the whole proposal (noting no changes to 
the tree removal as approved are proposed) and concurs with the original assessment, which 
can be found at Attachment C. 
 
The following objectives of the Inner West Council Tree Management Development Control 
Plan 2023 (TMDCP) are relevant to the assessment of the justification with regard to the 
contested condition: 
 

Objectives 
O2 To consider the safety of the community, private property, and public 
infrastructure assets. 
 
O4 To manage the urban landscape so trees continue to make a significant 
contribution to its quality, character, and amenity. 
 
O6 Ensure private property owners’ plant new trees and replace trees in order to 
meet Council’s tree canopy targets. 

 
One (1) x Sapium sebiferum (Chinese Tallow tree), which was observed to be approximately 
6 metres in height with a canopy spread of 5 metres, was approved for removal under consent 
DA/2024/0042, due to its poor structural condition and the risk of branch failure. To ensure the 
urban landscape of the Inner West is effectively maintained, a replacement tree of a quality, 
character, and amenity, suitable to the site context was conditioned under condition 3, in 
accordance with Control C10 of the TMDCP.  
 
In determining the nominated container size and mature tree height of the replacement tree, 
consideration is given to the land zoning canopy target applicable to the subject site and the 
quantum of space available, which must be capable of supporting tree planting in a location 
that is not within 1 metre of any building, swimming pool, or property boundary. 
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It is noted that the TMDCP lists 40% as the tree canopy cover target for the subject site. 
 
As part of the original assessment completed under DA/2024/0042, it was considered that any 
future tree planting as required by a condition of consent should be located in the front yard 
of the subject site, given the works approved under DA/2023/0630 for construction of a carport 
and swimming pool do not provide adequate space to support substantial tree growth at the 
rear. As such, it is considered the contested condition, which requires, “a minimum of one (1) 
x 75 litre size tree, which will attain a minimum mature height of eight (8) metres and minimum 
mature canopy spread of four (4) metres” has been imposed with sufficient regard to the 
suitability of the site for the nominated tree size. 
 
Per the applicant’s justification, it has also been asserted that a planting of a tree of the 
nominated size would likely result in undue property damage occurring at the subject and 
adjoining sites, and the public domain. Given this, in considering whether planting of the 
required tree would necessitate future removal, the following is noted: 
 
In accordance with Control C8 (ii) of the TMDCP, the following matters will be considered 
when determining an application to remove or prune a prescribed tree: 
 

Property Damage 
The likelihood of the tree causing property damage. This includes trees renowned for 
having extensive root systems, which cause damage to footings of houses or, trees 
that may cause blockages to domestic sewer and drainage lines 

 
Notwithstanding the above, where the impacts to property can be directly attributed to a tree, 
all other avenues to rectify the impact must be investigated before removal can be supported. 
As such, the following criteria are generally not considered justification for removal per Control 
C9: 
 

vi. Minor lifting of driveways, paths and paving or minor damage to outbuildings, garden 
structures, walls or landscape structures; 
 
vii. Damage to underground services (such as sewer lines, water services) where there 
are feasible alternatives to mitigate or solve problems and retain the tree. Alternatives 
to tree removal include replacement of damaged pipes, relining, relocation or 
encasement of pipes; 

 
Given the above, it is recommended that a root barrier installed at the time of planting will 
effectively mitigate the likelihood of a tree of the nominated size causing damage to footings 
of houses or sewer and drainage lines. As such, it is considered the contested condition has 
been imposed with sufficient regard to the likely impacts on the subject and adjoining sites, 
and the public domain.  
 
Therefore, as indicated in the assessment above, the contested condition, being condition 3 
relating to replacement tree planting, is considered to be justified and consistent with 
objectives O2, O4, and O6 of the Inner West Council Tree Management Development Control 
Plan 2023 (TMDCP), as it ensures replacement trees will make a significant contribution to 
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the quality, character, and amenity of the urban landscape while considering the safety of the 
community, private property, and public infrastructure assets. 
 
The following table outlines compliance with the procedural provisions of Section 8.2 of the 
EP and A Act 1979. 
 

Requirement Proposal 
8.2 Determinations and decisions subject to review 
(1) The following determinations or decisions of 

a consent authority under Part 4 are subject 
to review under this Division— 
(a) the determination of an application for 

development consent by a council, by a 
local planning panel, by a Sydney district 
or regional planning panel or by any 
person acting as delegate of the Minister 
(other than the Independent Planning 
Commission or the Planning Secretary), 

(b) the determination of an application for 
the modification of a development 
consent by a council, by a local planning 
panel, by a Sydney district or regional 
planning panel or by any person acting 
as delegate of the Minister (other than 
the Independent Planning Commission 
or the Planning Secretary), 

(c) the decision of a council to reject and not 
determine an application for 
development consent. 

 

The subject application relates to the review of a 
determination of an application for development 
consent by Council. 

(2) However, a determination or decision in 
connection with an application relating to the 
following is not subject to review under this 
Division— 
(a) a complying development certificate, 
(b) designated development, 
(c) Crown development (referred to in 

Division 4.6). 
 

The subject application does not relate to any of 
the applications noted in Clause 2.  

(3)  A determination or decision reviewed under 
this Division is not subject to further review 
under this Division. 

Noted. 

8.3 Application for and conduct of review 
(1) An applicant for development consent may 
request a consent authority to review a 
determination or decision made by the consent 
authority. The consent authority is to review the 
determination or decision if duly requested to do 
so under this Division. 

Noted. 

(2) A determination or decision cannot be 
reviewed under this Division—  

(a) after the period within which any appeal 
may be made to the Court has expired if 
no appeal was made, or  

(b) after the Court has disposed of an appeal 
against the determination or decision 

The original application was determined on 29 
February 2024. Pursuant to Section 8.10(1)(b)(i) 
of the Environmental Planning and Assessment 
Act 1979, an appeal may be made to the Court 6 
months after the date of determination. The 
subject application was lodged on 11 April 2024 
and has been reported to the Inner West Local 
Planning Panel for determination prior to the 
expiry of the appeal period (29 August 2024). 
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(3) In requesting a review, the applicant may 
amend the proposed development the subject of 
the original application for development consent 
or for modification of development consent. The 
consent authority may review the matter having 
regard to the amended development, but only if it 
is satisfied that it is substantially the same 
development. 

The development remains substantially the same 
as that proposed in the original DA.  

(4) The review of a determination or decision 
made by a delegate of a council is to be 
conducted-  

(a) by the council (unless the determination 
or decision may be made only by a local 
planning panel or delegate of the 
council), or  

(b) by another delegate of the council who is 
not subordinate to the delegate who 
made the determination or decision. 

The original DA was determined under Council 
Officer delegation. The current application is to 
be determined by the Local Planning Panel.  

(5) The review of a determination or decision 
made by a local planning panel is also to be 
conducted by the panel. 

The application is to go before the Local Planning 
Panel for determination.  

(6) The review of a determination or decision 
made by a council is to be conducted by the 
council and not by a delegate of the council. 

N/A 

(7) The review of a determination or decision 
made by a Sydney district or regional planning 
panel is also to be conducted by the panel. 

N/A 

(8) The review of a determination or decision 
made by the Independent Planning Commission 
is also to be conducted by the Commission. 

N/A 

(9) The review of a determination or decision 
made by a delegate of the Minister (other than 
the Independent Planning Commission) is to be 
conducted by the Independent Planning 
Commission or by another delegate of the 
Minister who is not subordinate to the delegate 
who made the determination or decision. 

N/A 

 
 
5(b) Environmental Planning Instruments and Development 
Control Plans 
 
The application has been assessed against the relevant Environmental Planning Instruments 
and Development Control Plans listed below and assessed as discussed earlier in this report. 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Biodiversity and Conservation) 2021 
• Inner West Local Environmental Plan 2022 
• Leichhardt Development Control Plan 2013 
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5(c) The Likely Impacts 
 
The assessment of the Section 8.2 Review Application demonstrates that the proposal will 
have an adverse impact on the locality as it would not make a significant contribution to the 
urban landscape of the Inner West Local Government Area. 
 
5(d) The Suitability of the Site for the Development 
 
The proposal is not considered to be of a nature that is in keeping with the landscape character 
of the site, streetscape, and surrounding residential neighbourhood. 
 
5(e) Submissions 
 
The application was notified in accordance with Council’s Community Engagement Strategy 
between 17 April 2024 to 01 May 2024. 
 
No submissions were received 
 
5(f) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
 

5.      Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Heritage Specialist;  
• Urban Forest; 

 

6.     Conclusion 
 
The proposal does not comply with the aims, objectives and design parameters contained in 
Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 2013. 
 
The development would result in adverse impacts on the landscape quality, character, and 
amenity of the streetscape and the Inner West Local Government Area and is not considered 
to be in the public interest. 
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The application is considered unsupportable and in view of the circumstances, refusal of the 
application is recommended. 
 

7.      Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s8.2 of the Environmental Planning and Assessment Act 1979, 
REFUSE Application No. REV/2024/0010 which seeks review of condition 3 of Determination 
No DA/2024/0042 dated 29 February 2024, relating to replacement tree planting at 4 Adolphus 
Street, Balmain for the reasons listed in Attachment A. 
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Attachment A – Reasons for refusal 
 

1. The proposed development is inconsistent with, and has not demonstrated 
compliance with the Inner West Council Tree Management Development Control 
Plan 2023, pursuant to Section 4.15 (1)(a)(i) of the Environmental Planning and 
Assessment Act 1979, including:  

a. Part 2 - Objectives and Part 3 - Controls, as the proposal does not 
comply with control C10 and C12 within Part 3 and is inconsistent with 
the objectives O2, O4, and O6  as it would result in adverse impacts on 
the landscape quality, character, and amenity of the streetscape and 
the Inner West Local Government Area  

2. The proposed development will result in adverse impacts in the locality as it would 
not make a significant contribution to the urban landscape of the Inner West Local 
Government Area pursuant to Section 4.15(1)(b) of the Environmental Planning 
and Assessment Act 1979.  

3. The proposal has not demonstrated that it is that is in keeping with the landscape 
character of the site, streetscape, and surrounding residential 
neighbourhood pursuant to Section 4.15(1)(c) of the Environmental Planning and 
Assessment Act 1979. 

 
The proposal has not demonstrated it is in the public interest pursuant to Section 4.15(1)(e) 
of the Environmental Planning and Assessment Act 1979. 
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Attachment B – Conditions of consent - DA/2024/0042 
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Attachment C – Assessment Report DA/2024/0042  

 



Inner West Local Planning Panel ITEM 5 
 

PAGE 341 



Inner West Local Planning Panel ITEM 5 
 

PAGE 342 



Inner West Local Planning Panel ITEM 5 
 

PAGE 343 



Inner West Local Planning Panel ITEM 5 
 

PAGE 344 



Inner West Local Planning Panel ITEM 5 
 

PAGE 345 



Inner West Local Planning Panel ITEM 5 
 

PAGE 346 

 


	Item 5

