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DEVELOPMENT ASSESSMENT PANEL REPORT 

Application No. MOD/2023/0318 
Address 93 Louisa Road BIRCHGROVE   
Proposal Section 4.55(2) Modification of Development Consent D/2018/25 

seeking an increase in height of a lift over run and a new window 
No. 18 to Bedroom 1 with external louvres. 

Date of Lodgement 24 September 2023 
Applicant Mr Franco Bilotta 
Owner Mr Franco Bilotta 

Mrs Barbara Bilotta 
Number of Submissions Six (6) in opposition (from 4 properties) 
Cost of works $1,464,000.00 
Reason for determination at 
Planning Panel 

Amendment to conditions imposed by Planning Panel 

Main Issues • Height, bulk and scale of the lift overrun that has already 
been constructed is out of context with surrounding 
development and results in adverse streetscape / heritage 
and amenity impacts.  

• Future privacy impacts from new bedroom window 
Recommendation Refusal  
Attachment A Reasons for Refusal 
Attachment B Recommended amended conditions of consent (in the event of 

the application being approved)  
Attachment C Plans of proposed development 
Attachment D Current conditions of Development Consent D/2018/25 as 

modified 
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1.   Executive Summary 
 
This report provides an assessment of the application to modify consent D/2018/25 dated 12 
June 2018 under s4.55(2) of the Environmental Planning and Assessment Act 1979 at 93 
Louisa Road Birchgrove. 
 
The subject modification seeks tan increase in height of a lift over run and a new window No. 
18 to Bedroom 1 with external louvres.  
 
The application was notified to surrounding properties and six (6) submissions were received 
in response to the initial notification, with three submissions coming from 95 Louisa Road, two 
submissions coming from 91 Louisa Road and one submission coming from 87 & 89 Louisa 
Road.  
 
The main issues that have arisen from the application include:  
 
• Height, bulk and scale of the lift overrun that has already been constructed is out of 

context with surrounding development and results in adverse streetscape / heritage and 
amenity impacts (noting that a previous application seeking consent for a lift overrun at 
the height and scale proposed was previously not supported and refused by Council and 
the Land and Environment Court); and  

• Future privacy impacts from new bedroom window on the first floor eastern elevation. 
 
The proposed changes and their impact on the streetscape and Heritage Conservation Area 
and amenity of the neighbourhood and adjoining properties is not acceptable, and therefore, 
the application is recommended for refusal.  
 

2.  Proposal 
 
Determination No. DA/2018/25, dated 4th December 2018, approved an application for 
demolition of the existing dwelling and associated structures, remediation of site, construction 
of a new dwelling with basement parking provided with a car lift and landscaping. 
 
This application seeks to modify Development Consent DA/2018/25 in the following manner: 
 

• To seek consent for the continuing use, and a resultant in the height, bulk and scale 
of, the approved lift overrun, with a finished height of RL 19.29 AHD (as currently 
constructed), which is an increase of 0.52 metres over and above the approved level 
of RL 18.77 AHD. The existing copper cladding is to be removed and the walls of the 
lift overrun will be finished as per the existing approval, that is, rendered and painted 
Dulux ‘White Duck’ *. 

• To seek consent for the construction of a new window and fixed full height 150mm 
wide external vertical louvres in the eastern wall of Bedroom 1 on the first floor (shown 
as ‘W18’ on the architectural plans submitted with this Application). 

 
* Note: The removal of the unauthorised copper cladding to ensure the walls of the lift overrun 

will be finished as per the existing approval does not require consent as the rendered and 
painted finish is what was originally approved.  

 
The proposal therefore seeks consent for the removal of the following conditions of 
Development Consent D/2018/25 as last modified by MOD/2022/0474: 
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2a)  A registered surveyor is to confirm the RL of the lift overrun accords with the approved 
plans as modified under MOD/2022/0474 (i.e RL 18.77 for the top of the lift overrun 
which is below the ridge height of RL 18.82).  

 
2b. Delete window 18.  
 
Reason: To maintain the privacy of number 95 Louisa Road. 

 
(Modified by MOD/2022/0474 on 13 June 2023) 

 

3. Site Description 
 
The site is located on the southern side of Louisa Road, between Birchgrove Oval and 
Yerroulbin Lane. The site consists of four allotments and is generally rectangular with a total 
area of 417.2m2. The site is legally described as Lot 1 in DP 947055, Lot 1 in DP 972969, Lot 
1 in DP 770507 and Lot 2 in DP 770507. 
 
The site has a frontage to Louisa Road of 12.195 metres and a rear boundary to Snails Bay 
of 12.17 metres. The adjoining properties support modern dwellings that present as two 
storeys to Louisa Road and include off street parking to their front façade.  
 
The site previously supported a weatherboard cottage which presented as single storey to 
Louisa Road, with a lower level accessing the rear yard. While the existing dwelling contained 
heritage fabric, it was in a dilapidated condition and consent was granted under D/2018/25 for 
its demolition. The demolition has subsequently been undertaken and construction is 
underway with the dwelling largely completed.  
 
The property is located within the ‘Birchgrove and Ballast Point Road Heritage Conservation 
Area’ (C8) and is identified as a Foreshore Inundation lot. The listed heritage items in the 
visual vicinity of the subject site include: 
 

• I553 “Geierstein”, the dwelling at 85 Louisa Road, Birchgrove; and 
• I536 Birchgrove Park, Grove Street, Birchgrove. 

 

 
Figure 1 - Land Zoning Map with Subject Site outlined in yellow 
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4. Background 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision and 

Date 
MOD/2022/0474 Various changes to Development Consent 

D/2018/25 including to change building footprint, 
windows, internal layout, balcony/deck/roof terrace, 
screening, balustrades, fenestration,  lift overrun 
height; materials, colours and finishes. 

Approved (Local 
Planning Panel) 
13 June 2023 

MOD/2021/0320 Various changes to Development Consent 
D/2018/25 including internal alterations, BBQ and 
privacy screening at basement level; new and 
modified openings; new dwarf walls to roof terrace; 
and new glass roof 

Refused on 
appeal (LEC) 9 
February 2022 

MOD/2020/0231 Amend Development Consent D/2018/25 seeking to 
amend the size and height of the lift overrun. 

Refused on 
appeal (LEC)11 
December 2020 

M/2019/84 Various internal and external changes to 
Development Consent D/2018/25, including 
increase the floor area at the basement level; 
increases to rear setbacks and reductions to front 
setbacks; changes to window locations and sizes; 
and internal reconfiguration. 

Approved 8 
October 2019 

D/2019/174 New pool and retaining wall works and repair and 
recapping of sea wall. 

Approved 19 
September 2019 

D/2018/25 Demolition of existing dwelling and associated 
structures and remediation of site. Construction of a 
new dwelling with basement parking provided with a 
car lift, and landscaping 

Approved with 
Deferred  
Commencement 
Condition  
on 12 Jun 2018 
 
Operational 
Development  
Consent 4 
December 2018 

M/2004/80 Minor changes to window and door openings in 
house and boatshed, new door to boatshed, 
changes to an external stair, minor internal 
reconfiguration and adjustment to level of boatshed 
floor slabs 

Approved 9 
August 2004 

M/2001/300 Altering roof form and fenestration and minor upper-
level internal reconfiguration 

Approved 27 
February 2002 

D/2000/1013 Demolition of existing dwelling, erection of a new 
dwelling and rebuilding/refurbishment of an existing 
rear boatshed with residence above and associated 
works 

Approved 10 
October 2001 
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MOD/2020/0231 of Development Consent D/2018/25 
 
This modification sought to amend the size and height of the lift overrun, with the lift overrun 
being of the same height, bulk and scale of the current proposal. This was refused by Council 
for the following reasons: 
 

1. The environmental impacts of the proposal have not been determined to be minor in 
accordance with the test of Section 4.55(1A) of the Environmental planning and 
Assessment Act, 1979.  

 
2. The proposed development is inconsistent and / or has not demonstrated compliance 

with the Leichhardt Local Environmental Plan 2013, pursuant to Section 4.15 (1)(a)(i) 
of the Environmental Planning and Assessment Act 1979: 

 
a) Clause 1.2 - Aims of the Plan; 
b) Clause 2.3 - Zone Objectives and Land use Table; and 
c) Clause 5.10 - Heritage Conservation. 

 
3. The proposed development is inconsistent and / or has not demonstrated compliance 

with the following provisions of Leichhardt Development Control Plan 2013, pursuant 
to Section 4.15 (1)(a)(iii) of the Environmental Planning and Assessment Act 1979: 

 
a) Part C1.0 - General Provisions;  
b) Part C1.1 – Site and Context Analysis; 
c) Part C1.4 - Heritage Conservation Areas and Heritage Items; 
d) C2.2.2.6 - Birchgrove Distinctive Neighbourhood & C2.2.2.6(a) Louisa Road 

Sub Area; 
e) Part C3.1 - Residential General Provisions; and 
f) Part C3.2 - Site Layout and Building Design. 

 
4. The proposal is inconsistent with the provisions of: 

 
a) Clause 20 of the Sydney Regional Environmental Plan (Sydney Harbour 

Catchment) 2005; and 
b) Part 5.4 of the Sydney Harbour Foreshores and Waterways Area Development 

Control Plan 2005. 
 

5. The proposal will result in adverse environmental impacts in the locality, pursuant to 
Section 4.15 (1)(b) of the Environmental Planning and Assessment Act 1979. 

 
6. The adverse environmental impacts of the proposal mean that the site is not 

considered to be suitable for the development as proposed, pursuant to Section 4.15 
(1)(c) of the Environmental Planning and Assessment Act 1979. 

 
7. The approval of this application is likely to create an adverse precedent and is 

considered contrary to the public interest, pursuant to Section 4.15 (1)(e) of the 
Environmental Planning and Assessment Act 1979. 

 
The application was subsequently appealed by the applicant, and ultimately refused by the 
Land and Environment Court because the environmental impact of the proposal was not 
minimal within the meaning of s 4.55(1A) (a) of the EPA Act when comparing the qualitative 
and quantitative aspects of the approved development and the proposal and the 
environmental impacts of both. 
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MOD/2022/0474 of Development Consent D/2018/25 
 
This modification sought consent for changes to building footprint, windows, internal layout, 
balcony/deck/roof terrace, screening, balustrades, fenestration, roof form, lift overrun height, 
materials, colours and finishes. 
 
Specially, the applicant proposed an increase in the height of the lift overrun from below the 
roof ridge (at RL 18.82) to RL18.77 and proposed Window W18 with fixed full height vertical 
louvres on the first floor eastern elevation.  
 
This modification was considered by the Inner West Local Planning Panel, where the lift 
overrun was approved to a maximum height of RL 18.77 (as proposed by the applicant), 
however, the Panel recommended the deletion of Window W18 as follows: 
 

1. That the following condition 2b be inserted: 2b. Delete window 18. 
 
 Reason: To maintain the privacy of number 95 Louisa Road. 

 
Current Application 
 
This current Modification was submitted in response to Consent Orders issued by the Land 
and Environment Court on 13 July 2023 relating to a Class 4 Appeal 2021/167207 pertaining 
to development not in accordance with development consent. As part of the consent orders, 
the respondents (which included the applicant to this application) were required to lodge a 
Modification Application under s4.55 addressing the height non-compliance of the lift overrun 
within 42 days of the date of the consent orders as follows: 
 

2. …We will make any modification application under s 4.55 of the EPA Act addressing 
the height non-compliance of the lift overrun within 42 days of the date of these orders 
and will pursue resolution of that application diligently, including filing any merit 
appeal we wish to make to this Court within 14 days of receiving a determination of 
such application or within 60 days of lodgment if it remains undetermined as at that 
date and further, that:  

 
a. if such application is approved, carry out any works required to complete the 

development in accordance with the Dwelling Consent as then modified 
(subject to any available appeal rights as to conditions).  

b. if such application is not lodged within 42 days, or if it is ultimately refused 
(allowing for all available appeal rights), comply with the Dwelling Consent in 
respect of the matters set out in paragraph 21 of the Amended Points of Claim 
filed 7 July 2023 including reducing the lift overrun to the height described in 
the Dwelling Consent as presently modified within 4 months of the date of 
such refusal or the expiration of the 42 day period as the case may be. 

  
Surrounding Properties 
 
87-91 Louisa Road, Birchgrove 
 
Application Proposal Decision & 

Date 
D/2011/425 
 

Demolition of existing structures, remediation of the 
site, construction of three new dwellings with parking 
and three lot subdivision 

Approved on 
appeal 3 April 
2012. 
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95 Louisa Road, Birchgrove 
 
Application Proposal Decision & 

Date 
D/2000/645 Alterations and additions to the existing  

dwelling at ground and first floor level. 
Approved 19 
May 2001 

D/2002/915 Alterations and additions to existing dwelling 
involving new external cladding at ground and first 
floor level and demolition of the front room of the 
dwelling to accommodate a new carport  
to the Louisa Road elevation. 

Approved 6 
August 2003 

 
Application History 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
23rd January 
2024 

Council requested the withdrawal of the application due to the following 
concerns: 
 
Streetscape/Heritage and Bulk and Scale 
 

• Concern is raised that the part of the proposal seeking an 
increase in the height, bulk and scale of the lift overrun results 
in adverse visual bulk and scale impacts when viewed from the 
public domain and adjoining properties and that will detract from 
the streetscape and Heritage Conservation Area. 

 
New Window and Privacy Impacts 
 

• The proposed new window on the eastern elevation is unable to 
be supported by Council on privacy grounds due to its potential 
adverse overlooking impacts on No. 95 Louisa Road. 

21st February 
2024 

Council met with the applicant and their solicitor to speak about the RFI 
issued. 
 
The following issues were discussed: 
 

• The applicant put forward that the minimal environmental impact 
resulting from the 52cm lift overrun increase is insignificant and 
negligible considering the overall scale of the project.  

• Council held the position that the lift overrun modification 
application was not supportable, that it is substantially different 
to the approved original development consent because the lift 
overrun is a substantial height box standing outside of the 
envelope of the development.  

• The applicant enquired about any alternative suggestions in-lieu 
of rendering the new lift obsolete.  

• Council suggested the installation of a stair lift to the upper most 
level of the residence which could allow for the lift overrun to be 
reduced so as to not exceed the height of the approved lift 
overrun or to eliminate the lift overrun altogether. The applicant 
highlighted safety concerns when a disabled person uses the 
stair lift unassisted with this option and safety risks that do not 
apply to the current passenger lift for individuals with disabilities.  

 



Inner West Local Planning Panel ITEM 1 
 

PAGE 13 

No resolution was reached at the meeting, and the applicant was 
requested to consider their position and to formally respond to Council’s 
letter.  

2nd April 2024 The applicant submitted amended plans, heritage statement, amended 
Statement of Environmental Effects and letter which did not adequately 
address the streetscape / heritage, height and bulk and context 
concerns relating to the existing unauthorised lift overrun, but rather, 
sought to worsen the context, bulk and scale and streetscape / heritage 
and amenity concerns by increasing the height and bulk of the building 
through a roof form change to hide the unauthorised lift overrun. These 
changes were not accepted and Council subsequently advised the 
applicant as such and that the assessment of the proposal would 
proceed based on the originally submitted plans.  

 

2.    Section 4.55 Modification of Consent 
 
The following is a summary of the assessment of the application in accordance with Section 
4.55 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
Section 4.55(2) 
 
Section 4.55(2) of the EPA Act 1979 allows a consent authority to modify a development 
consent granted by it, if: 

 
(a) it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which consent was 
originally granted and before that consent as originally granted was modified (if at all), 
and 

(b) it has consulted with the relevant Minister, public authority or approval body (within the 
meaning of Division 4.8) in respect of a condition imposed as a requirement of a 
concurrence to the consent or in accordance with the general terms of an approval 
proposed to be granted by the approval body and that Minister, authority or body has 
not, within 21 days after being consulted, objected to the modification of that consent, 
and 

(c) it has notified the application in accordance with— 
(i) the regulations, if the regulations so require, or 
(ii) a development control plan, if the consent authority is a council that has made a 

development control plan that requires the notification or advertising of 
applications for modification of a development consent, and 

(d) it has considered any submissions made concerning the proposed modification within 
the period prescribed by the regulations or provided by the development control plan, 
as the case may be. 

 
In considering the above: 
 

• The essence of the development as modified is substantially the same as the original 
consent. 

• Does not require concurrence or General Term of Agreement from any approval body. 
• The application was notified to persons who made a submission against the original 

application sought to be modified. 
• Submissions received have been considered.  
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Section 4.55(3)  
 
In consideration of Section 4.55(3) of the EPA Act 1979 the consent authority has taken into 
account the following reasons given by the determination authority for the granting of the 
original consent which were as follows: 
 

• The proposal does not comply with the aims, objectives and design parameters 
contained in the relevant environmental planning instruments and development 
controls plans; 

• The proposal will result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest; and 

• The proposal is considered not suitable for a deferred commencement approval. 
 
It is considered that the modification sought as part of this application is contrary to the original 
reasons granted for consent as the proposal will have adverse impacts on the streetscape and 
is not in the public interest, and this is discussed in greater detail throughout this report. 

3. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
A. Environmental Planning Instruments 
 
The application has been assessed and the following provides a summary of the relevant 
Environmental Planning Instruments.  
 
State Environmental Planning Policies (SEPPs) 
 
SEPP (Resilience and Hazards) 2021 
 
Chapter 2 Coastal Management  
 
The Resilience and Hazards SEPP aims to ensure that future coastal development is 
appropriate and sensitive to its coastal location and category. The site is categorised as a 
coastal use area pursuant to Sections 2.10 and 2.11 of the Resilience and Hazards SEPP as 
identified on the maps to the Resilience and Hazards SEPP.  
 
However, these specific provisions do apply to land located within the Foreshores and 
Waterways Area within the meaning of State Environmental Planning Policy (Biodiversity and 
Conservation) 2021, Chapter 6 
 
In general terms, it is considered that the carrying out of the proposed development is 
generally consistent with the objectives of the Plan and would not be likely to cause increased 
risk of coastal hazards on the land or other land.  
 
Chapter 4 Remediation of Land 
 
Section 4.6(1) of the Resilience and Hazards SEPP requires the consent authority not consent 
to the carrying out of any development on land unless: 
 

(a)  it has considered whether the land is contaminated, and 
 

(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 
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(c)  if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site. There is also no 
indication of uses listed in Table 1 of the contaminated land planning guidelines within 
Council’s records. The land will be suitable for the proposed use as there is no indication of 
contamination.  
 
A Detailed Site Investigation (DSI) and Remedial Action Plan (RAP) were provided in the 
original Development Application (DA/2018/25) to address the management of contaminated 
groundwater onsite and the treatment and/or disposal of any contaminated soils and 
contamination issues prior to determination.  
 
The RAP concludes that the site could be made suitable for the proposed use after the 
completion of the RAP. Conditions of consent were included in the original application in 
accordance with the SEPP. The changes involved in this modification will not impact those 
conditions. 
 
SEPP (Sustainable Buildings) 2022  
 
Section 4.2 Saving and transitional provisions within the Sustainable Buildings SEPP states:  
 

(1) This policy does not apply to the following— 
 

(a) a development application submitted on the NSW planning portal but not finally 
determined before 1 October 2023, 

(c) a development application for BASIX development or BASIX optional development 
submitted on the NSW planning portal on or after 1 October 2023, if the BASIX 
certificate that accompanies the development application was issued before 1 
October 2023, 

(e) an application for modification of a development consent under the Act, section 
4.55 or 4.56 submitted on the NSW planning portal but not finally determined 
before 1 October 2023, 

(f) an application for modification of a development consent under the Act, section 4.55 
or 4.56 submitted on the NSW planning portal on or after 1 October 2023, if the 
development application for the development consent was submitted on the NSW 
planning portal before 1 October 2023. 

 
In this regard, the provisions of the repealed SEPP (Building Sustainability Index: BASIX) 2004 
remain applicable to this application given the application was lodged prior to 1st October 2023.  
 
SEPP (Building Sustainability Index: BASIX) 2004 
 
The applicant has not included a BASIX Certificate as part of the lodgment of the application 
contrary to the EP and A Regulation 2021.  
 
SEPP (Biodiversity and Conservation) 2021 
 
Chapter 6 Water Catchments  
 
Section 6.6 under Part 6.2 of the Biodiversity and Conservation SEPP provides matters for 
consideration which apply to the proposal. The subject site is located within the designated 
hydrological catchment of the Sydney Harbour Catchment and is subject to the provisions 
contained within Chapter 6 of the above Biodiversity Conservation SEPP.  
 



Inner West Local Planning Panel ITEM 1 
 

PAGE 16 

It is considered that the proposal remains consistent with the relevant general development 
controls under Part 6.2 of the Biodiversity Conservation SEPP and would not have an adverse 
effect in terms of water quality and quantity, aquatic ecology, flooding, or recreation and public 
access. 
 
Notwithstanding, the proposal is best defined land-based and are positioned above mean high 
water mark (MHWM). Therefore, no development is proposed within a designated zone of the 
SEPP.  
 
An assessment has been made of the matters set out under Part 6.28 of the Biodiversity and 
Conservation SEPP. It is considered that the carrying out of the proposed development is not 
consistent with clause (2)(e); 
 

(e)  the unique visual qualities of the Foreshores and Waterways Area and its islands, 
foreshores and tributaries will be enhanced, protected or maintained, including views 
and vistas to and from— 

 
(i)  the Foreshores and Waterways Area, and 
(ii)  public places, landmarks and heritage items. 

 
The proposed would have an adverse effect on environmental heritage, the visual 
environment, the natural environment or any open space and recreation facilities, this is 
attributed to the additional height proposed associated with the lift overrun which is 
considered unnecessarily bulky.  
 
Inner West Local Environmental Plan 2022 (IWLEP 2022) 
 
The application was assessed against the following relevant sections of the Inner West Local 
Environmental Plan 2022 (IWLEP 2022). 
 
Part 1 – Preliminary  
 

Section Proposed Compliance 
Section 1.2 
Aims of Plan  

It is considered that the modified lift will adversely impact 
upon the Heritage Conservation Area in which the site is 
located, is excessive in height and scale and is not 
compatible with the character of surrounding 
development, and thus, the proposed modification does 
not comply and / or has not demonstrated compliance 
with the Aims of the Plan as prescribed in Clause 1.2 of 
the IWLEP 2022 for the following reasons: 
 

• The proposal fails to conserve and maintain the 
natural, built and cultural heritage of Inner West, 

• The proposal fails to creates a high-quality urban 
place through the application of design 
excellence in all elements of the built 
environment and public domain, 

• The proposal fails to prevent environmental 
impacts on the local character of Inner West, 

• The proposal fails to prevent adverse 
environmental impacts, including cumulative 
impacts  

No 
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Part 2 – Permitted or Prohibited Development 
 

Section Proposed Compliance 
Section 2.3  
Zone 
Objectives and 
Land Use 
Table 
 

The site is zoned R1 – General Residential under the 
IWLEP 2022. The IWLEP 2022 defines the building in 
which the proposal relates as a dwelling-house i.e:  
 
“dwelling house means a building containing only one 
dwelling”. 
 
The proposal seeks consent to modify the approved size 
and height of the lift overrun to the new dwelling-house 
and provide a new window in the eastern elevation. The 
development is permitted with consent in the R1 zone.  
 
Whilst the proposal is permissible with consent, due to 
the streetscape / heritage, scale and character concerns 
raised in this report, the proposal does not satisfy and / 
or has not demonstrated compliance with the following 
objective of the R1 General Residential Zone: 
 

• To provide residential development that 
maintains the character of built and natural 
features in the surrounding area. 

No 

 
Part 4 – Principal Development Standards 
 

Section Proposed Compliance 
Section 4.3C 
(3)(a) 
Landscaped 
Area 

The proposed modification of the lift overrun, and 
introduction of a new window will not alter the approved 
Landscaped Area. 

No change 

Section 4.3C 
(3)(b)  
Site Coverage 

The proposed modification of the lift overrun, and 
introduction of a new window will not alter the approved 
Site coverage. 

No change 

Section 4.4 
Floor Space 
Ratio  

The proposed modification of the lift overrun, and 
introduction of a new window will not alter the approved 
Floor Space Ratio. 

No change 

 
Part 5 – Miscellaneous Provisions 
 

Section Compliance Compliance 
Section 5.10  
Heritage 
Conservation 

The subject property at 93 Louisa Road, Birchgrove, is 
located within the Birchgrove and Ballast Point Road 
Heritage Conservation Area (Schedule 5 of the IWLEP 
2022) 
 
It is in the vicinity of the heritage listed house, 
“Geierstein”, including interiors, at 85 Louisa Road 
(Schedule 5 of the IWLEP 2022). 
 
For the reasons later discussed later in this report under 
Part C1.4: Heritage Conservation of the LDCP2013, the 
proposal is not supported from a heritage perspective as 

No 
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Section Compliance Compliance 
it has not demonstrated complinace with the following 
objectives of  Section 5.10 of the IWLEP 2022. 
 
(a) to conserve the environmental heritage of Leichhardt, 
(b) to conserve the heritage significance of heritage 

items and heritage conservation areas, including 
associated fabric, settings and views. 

 
Part 6 – Additional Local Provisions 
 

Section Proposed Compliance 
Section 6.5  
Limited 
Development 
on Foreshore 

The modifications, as proposed by this application, do 
not fall within foreshore area. 

Yes 

Section 6.6  
Development 
on Foreshore 
Must Ensure 
Access  

As noted in the assessment of the original DA, both 
adjoining properties do not provide public access to the 
foreshore and the site is not located close to public 
foreshore paths. As such, there is no opportunity to 
provide foreshore access on this site and this still applies 
to the proposed modifications.  

Yes 

 
B. Development Control Plans 
 
Summary  
 
The application has been assessed against the following relevant Development Control 
Plans: 
 

• Leichhardt Development Control Plan 2013; and 
• Sydney Harbour Foreshores and Waterways Area Development Control Plan 2005.  

 
Leichhardt Development Control Plan 2013 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Leichhardt Development Control Plan 2013 (LDCP 2013). 
 

LDCP2013 Compliance 
Part B: Connections   
B1.1 Connections – Objectives  Yes 
  
Part C  
C1.0 General Provisions No – See below 
C1.1 Site and Context Analysis No – See below 
C1.2 Demolition Not applicable 
C1.4 Heritage Conservation Areas and Heritage Items No – See below 
C1.20 Foreshore Land No 
  
Part C: Place – Section 2 Urban Character  
C2.2.2.6 Birchgrove Distinctive Neighbourhood 
C2.2.2.6(a) Louisa Road sub area 

No – See below 

  



Inner West Local Planning Panel ITEM 1 
 

PAGE 19 

Part C: Place – Section 3 – Residential Provisions  
C3.1 Residential General Provisions  No – See below 
C3.2 Site Layout and Building Design  No – see below 
C3.3 Elevation and Materials  Yes 
C3.11 Visual Privacy  No – See below 
  
Part D: Energy Yes 
Part E: Water Yes 

 
The following provides discussion of the relevant issues: 
 
Part C – Section 1 – General Provisions 
 
Control  Proposed / Discussion Compliance 
C1.0 
General 
Provisions  

For reasons discussed in this report, concern is raised that 
the modified lift overrun is of a size, height and scale, that 
will not be compatible with the adjoining dwelling-houses 
and that does not meet desired future character controls for 
the Louisa Road sub area, Birchgrove Distinctive 
Neighbourhood. The height and scale of the proposed 
modification of the lift is considered to be excessive and will 
result in adverse heritage and streetscape and amenity 
impacts on the Heritage Conservation Area.  
 
Further, the new window to Bedroom 1 raises adverse 
privacy / amenity impacts on 95 Louisa Road 
 
For these reasons, the proposal does not satisfy and / or 
has not demonstrated compliance with the following 
Objective of Part C1.0 of the LDCP2013:  
 

• O4: Amenable: places and spaces provide and 
support reasonable amenity, including solar access, 
privacy in areas of private open space, visual and 
acoustic privacy, access to views and clean air. 

• O6: Compatible: places and spaces contain or 
respond to the essential elements that make up the 
character of the surrounding area and the desired 
future character. Building heights, setbacks, 
landscaping and architectural style respond to the 
desired future character. Development within 
Heritage Conservation Areas or to Heritage Items 
must be responsive to the heritage significance of 
the item and locality. 

No 

C1.1  
Site and 
Context 
Analysis 

For reasons discussed in this report, the proposal has not 
satisfactorily considered the heritage characteristics of the 
site and area as per Objective O1(f) as follows:  
 

the special qualities of the site and its context including 
urban design, streetscape and heritage considerations.  

No 

C1.4  
Heritage 
Conservation 
Areas and 
Heritage 
Items 

The subject property at 93 Louisa Road, Birchgrove, is 
located within the Birchgrove and Ballast Point Road 
Heritage Conservation Area (Schedule 5 Part 2 of the 
IWLEP 2022). 
 

No 
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Control  Proposed / Discussion Compliance 
It is in the vicinity of the heritage listed house, “Geierstein”, 
including interiors, at 85 Louisa Road (I553 in Schedule 5 
of the IWLEP 2022). 
The only streetscape / heritage concern relates to the 
proposed height, bulk and scale of the approved lift overrun, 
with a finished height of RL 19.29 AHD (as currently 
constructed), which is an increase of 0.52 metres over and 
above the approved level of RL 18.77 AHD (noting that that 
the removal of the unauthorised copper cladding to ensure 
the walls of the lift overrun will be finished as per the existing 
approval does not require consent from Council). 

The Hearing Bilotta v Inner West Council [2022] NSWLEC 
1058, which sought approval of a modification 
(MOD/2020/0231), including “…raise the height of the lift 
shaft…”, and other various changes (MOD/2021/0320) to 
D/2018/25 was dismissed by the Land & Environment Court 
on 9 February 2022.  

The Court refused both the modifications in respect to the 
lift overrun because: 

“The lift overrun appeal must be refused because the 
environmental impact of the proposal is not minimal 
within the meaning of s 4.55(1A)(a) of the EPA Act 
when comparing the qualitative and quantitative 
aspects of the approved development and the proposal 
and the environmental impacts of both”. 

As stated in the Joint Heritage Report for Bilotta v Inner 
West Council, the increased height of the lift overrun was 
not supported for a number of reasons, which are reiterated 
below because they are relevant to the current modification 
(which seeks a lift overrun of a height exactly the same as 
proposed under MOD/2020/0231 refused by Council and 
the Court): 

• The overall height of the lift overrun exceeds the 
established height and bulk of dwellings in the 
streetscape. In particular, the height of the structure 
exceeds the height of the new development 
adjacent at Nos. 87, 89 and 91 Louisa Road, which 
established a new building height in the vicinity. The 
proposal is higher than the ridgeline of the heritage 
item in the vicinity at No. 85 Louisa Road.  

• The lift overrun is inconsistent with O1 d. and i. of 
the Leichhardt DCP as it is not compatible with the 
setting or the relationship with the Birchgrove and 
Ballast Point Road Heritage Conservation Area in 
terms of scale, form, architectural detail, roof form, 
materials, detailing and colour of the building. 
Structures visible above ridgelines and roof forms in 
the Birchgrove and Ballast Point Road HCA are not 
typical and are where they exist they are chimneys. 
The structure is inconsistent with C8 of Part C1.4 of 
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Control  Proposed / Discussion Compliance 
the Leichhardt DCP as the increased height, bulk 
and area does not demonstrate respect for the form, 
scale and sitting of the immediate area. 

• The box form of the lift overrun does not maintain 
the use of hipped, pitched or gabled roof forms 
which is inconsistent with C18 of Part C2.2.2.6 of the 
DCP. 

• Lift overruns, or similar box building forms above 
ridgelines, do not form part of the character of the 
silhouette of the roof line and architectural detailing 
along Louisa Road. There are no other box lift 
overruns in the vicinity. The closest form to this 
structure are traditional chimneys. The box form of 
the lift overrun and its location is inconsistent with 
C6 of Part C2.2.2.6 of the DCP which requires the 
preservation of consistent patterns of architectural 
styles on each street as lift overruns are not part of 
the established character of the HCA. 

• The increased height and the extent of the 
increased bulk of the lift overrun above the ridgeline 
does not maintain the two storey scale which is 
inconsistent with C1 of Part C2.2.2.6 of the DCP.  

• The box form of the lift overrun does not preserve 
the consistent patterns of architectural styles as the 
form is not part of the established character of the 
HCA which is inconsistent with C6 of Part C2.2.2.6 
of the DCP.  

For reasons outlined above, the proposed increase in the 
height, bulk and scale of the lift overrun is not supported. 

There are no heritage concerns with the proposed new 
window (No. 18) to the first floor eastern elevation to 
bedroom 1. 

The proposal is considered to be of a form, size, scale, 
design and detail that is not compatible with its context and  
the Heritage Conservation Area contrary the provisions and 
objectives of Part C1.4 of the LDCP 2013. 

C1.20 
Foreshore 
Land 

As discussed above, it is considered that the modified lift 
will adversely impact upon the streetscape and Heritage 
Conservation Area in which the site is located, is excessive 
in height and scale and is not compatible with the character 
of surrounding development. Given the above, the proposal 
has not demonstrated compliance with the following 
objectives and controls of this part of the DCP: 
 
• O1 Development shall:  

c.  be set within a landscape setting and be 
compatible with surrounding landscapes and 
streetscapes;  

No 
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Control  Proposed / Discussion Compliance 
e.   be in the public interest for existing and future 

generations;  
j.    ensure that the foreshore areas are recognised, 

protected, enhanced and maintained and 
rehabilitation is undertaken where necessary. 

• C3 Development on land adjacent to the foreshore 
must be designed with regard to the provisions of 
SREP (Sydney Harbour Catchment) 2005 and 
Sydney Harbour Foreshores and Waterways Area 
DCP (2005).  

• C4 Buildings or structures must respect the 
topographical features of the site… 

 
 
Part C – Section 2 – Urban Character  
 
Control Proposed / Discussion Compliance 
C2.2.2.6 
Birchgrove 
Distinctive 
Neighbourho
od 
C2.2.2.6(a) 
Louisa Road 
sub area  

Due to the visual bulk, scale, streetscape and heritage 
concerns raised in this report, the proposal has not 
demonstrated compliance with the following desired future 
character controls of the Louisa Road sub area, Birchgrove 
Distinctive Neighbourhood: 
 

• C6 - Where a consistent pattern of architectural style 
and form exists, preserve this consistency on each 
street. 

• C8 - Maintain the diverse character of the area by 
ensuring new development is complementary in 
terms of its architectural style, built form and 
materials. 

• C21 - Development visible from the water is to be 
designed to preserve the conservation values of the 
area…Additionally the rear elevation must be 
designed so it does not detract from the form, 
character and scale of the conservation area.  

No 

 
 
Part C – Section 3 – Residential Provisions 
 
Control Proposed / Discussion Compliance 
C3.1 
Residential 
General 
Provisions  

The proposal will result in unacceptable visual bulk, scale 
and streetscape impacts to the adjoining properties and is 
out of character with the Louisa Road sub area, Birchgrove 
distinctive neighbourhood character controls and will have 
adverse impacts on the HCA and is not a satisfactory 
response to its context. Consequently, the proposal will not 
achieve compliance with the objectives set out in this Part, 
specifically: 
 

• O3 - to ensure that alterations, additions to 
residential buildings and new residential 
development are compatible with the established 
setting and character of the suburb and 
neighbourhood and compatible with the desired 

No 
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Control Proposed / Discussion Compliance 
future character and heritage significance of the 
place and its setting; and 

• O4 - to ensure that all residential development is 
compatible with the scale, form, siting and materials 
of existing adjacent buildings. 

 
The photos below are of the lift overun as viewed from 
different vantage points from the public domain. 
 

 
Image 1 - View of lift overrun as viewed from Louisa Road 
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Control Proposed / Discussion Compliance 

 
Image 2 - View of lift overun as viewed from Birchgrove oval 

C3.2 
Site Layout 
and Building 
Design 

This part of the DCP contains side setback controls which 
aim to control, inter-alia, bulk and scale impacts, as well as 
ensure that the pattern of development within the street is 
not adversely affected. Applying the side setback control 
graph prescribed in this Part to the modified lift overrun, the 
proposal will breach the side setback control – in this regard, 
a setback of up to approximately 8.1m for the wall height of 
the lift overrun is required; a minimum side boundary 
setback for the lift overrun of 4.2m is proposed.  
 
Control C8 allows for departures from the side setback 
control graph where certain tests are met, including 
requirements that the pattern of development within the 
streetscape is not compromised and the bulk and scale of 
the development has been minimised - as already 
established in this report, the proposal is not considered to 
meet these tests.  
 
The proposal is also considered to be an unsatisfactory 
response to Objective O2 of this part which requires that 
development ensures that the character of the existing 
dwelling and/or desired future character and established 
pattern of development is maintained. 

No 

C3.11  
Visual 
Privacy  

Louvres are proposed to the new and reconfigured windows 
(W18) to the eastern elevation serving Bedroom 1 on the 
first floor. The proposed windows propose fixed, full-length, 
150mm blade vertical louvres, permanently angled to permit 
views from 93 Louisa Road but preventing viewing toward 
the rear balcony of 95 Louisa Road.  

No 
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This is the same window and louvred privacy screening as 
deleted by the Inner West Planning Panel under 
MOD/2022/0474 due to privacy concerns on No. 95 Louisa 
Road. It is noted that the window in question is a third 
opening associated with this particular room and is not 
required for light and ventilation. The potential privacy 
impacts from this opening are unnecessary and avoidable.   

 
Sydney Harbour Foreshores and Waterways Area Development Control Plan 2005  
 
The site is located in a Foreshore and Waterways Area and the Sydney Harbour Foreshores 
and Waterways Area Development Control Plan 2005 applies to the proposal. The proposal 
has not been designed to be a sympathetic to its surroundings and will detract from the unique 
visual qualities of Sydney Harbour and its islands and foreshores contrary to the provisions 
and objectives of Part 5.4 of the Sydney Harbour Foreshores DCP. 
 
C. The Likely Impacts 
 
These matters have been considered as part of the assessment of the development 
application. It is considered that the proposed development will have significant adverse 
environmental impacts upon the locality. 
 
D. The Suitability of the Site for the Development 
 
The proposal is not of a nature in keeping with the overall function of the site and contrary to 
the test of site suitability.  
 
E. Submissions 
 
The application was notified in accordance with Council’s Community Engagement Strategy 
between 11 October 2023 to 31 January 2024. 
 
A total of six submissions were received in response to the initial notification. The following 
issues raised in submissions have been discussed in this report: 
 

• Continuing use of the existing unauthorised lift overrun  
• The bulk and scale of the lift overrun  
• Proposed modification is non-compliant with the Leichhardt DCP and Inner West LEP  
• The addition of Window 18, causing privacy concerns to neighbouring lots  

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 

 
Issue:  Comment 
Concerns that the lift overun 
and new bedroom window 
have already been refused 
in previous application, 
therefore it must be refused 
in this application. 

This report and associated assessment recommends refusal 
of the application in line with previous recommendation from 
the Land and Environment Court and Inner West Local 
Planning Panel. 
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The installation of a 
hydraulic lift would be a 
more suitable option. 
 

Noted. See application history for details of discussions with 
the applicant regarding providing alternative lift options.    

Substantially the same 
development 

The modification is considered substantially the same as the 
development originally approved, however, the impacts of 
the proposal are not considered to be acceptable.   

 
F.   The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
This has not been achieved in this instance.  
 

4.     Referrals 
 
The following internal referrals were made, and their comments have been considered as part 
of the above assessment: 
 

• Heritage Specialist.  
 

5.     Conclusion  
 
The proposal fails to comply with the aims, objectives and design parameters contained in 
Inner West Local Environmental Plan 2022 and Leichhardt Development Control Plan 2013.  
 
The development would result in significant environmental impacts on the amenity of the 
adjoining properties and the streetscape and is not considered to be in the public interest.  
 
The application is considered unsupportable, and in view of the circumstances, refusal of the 
application is recommended. 
 

6. Recommendation 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.55(2) of the Environmental Planning and Assessment Act 
1979, refuse Application No. MOD/2023/0318 which seeks to increase the height of a lift over 
run and provide a new window No. 18 to Bedroom 1 with external louvre at 93 Louisa Road, 
Birchgrove, for the reasons listed in Attachment A below. 
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Attachment A – Reasons for refusal 
 
 

1. The proposed development is inconsistent and has not demonstrated compliance with 
the relevant environmental planning instruments, pursuant to Section 4.15 (1)(a)(i) of 
the Environmental Planning and Assessment Act 1979: 
 
a) SEPP (Building Sustainability Index: BASIX) 2004; 
b) SEPP (Biodiversity and Conservation) 2021; and 
c) The following Sections of the Inner West Local Environmental Plan 2022: 

i) Section 1.2 - Aims of the Plan; 
ii) Section 2.3 - Zone Objectives and Land Use Table; and 
iii) Section 5.10 - Heritage Conservation. 

 
2. The proposed development is inconsistent and has not demonstrated compliance with 

the following provisions of the following Development Control Plans, pursuant to 
Section 4.15 (1)(a)(iii) of the Environmental Planning and Assessment Act 1979: 

 
a) Sydney Harbour Foreshores and Waterways Area Development Control Plan 

2005; and 
b) The following parts of the Leichhardt Development Control Plan 2013: 

i) Part C1.0 - General Provisions; 
ii) Part C1.1 – Site and Context Analysis; 
iii) Part C1.4 - Heritage Conservation Areas and Heritage Items; 
iv) Part C 1.20 – Foreshore Land; 
v) C2.2.2.6 - Birchgrove Distinctive Neighbourhood & C2.2.2.6(a) Louisa 

Road Sub Area; 
vi) Part C3.1 - Residential General Provisions;  
vii) Part C3.2 - Site Layout and Building Design; and 
viii) Part C3.11 0- Visual Privacy 
 

3. The proposal will result in adverse environmental impacts in the locality, pursuant to 
Section 4.15 (1)(b) of the Environmental Planning and Assessment Act 1979. 

 
4. The adverse environmental impacts of the proposal demonstrate that the site is not 

considered to be suitable for the development as proposed, pursuant to Section 4.15 
(1)(c) of the Environmental Planning and Assessment Act 1979. 

 
5. The approval of this application is likely to create an adverse precedent and is 

considered contrary to the public interest, pursuant to Section 4.15 (1)(e) of the 
Environmental Planning and Assessment Act 1979. 
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Attachment B – Recommended amended conditions of consent (in 
event of application being approved) 
 
A. Amend the following conditions to read: 
 
2. Development must be carried out in accordance with Development Application No.  

DA/2018/25 and the following plans and supplementary documentation, except where  
amended by the conditions of this consent. 

 
Plan Reference Drawn By Dated 
Demolition Plan DA13 ESNH Design Pty Ltd November 2017 
Basement Floor Plan 1705 DA02G ESNH Design Pty Ltd October 2022 
Lower Ground Floor Plan 1705 DA03D ESNH Design Pty Ltd October 2022 
Upper Ground Floor Plan 1705 DA04H ESNH Design Pty Ltd March 2023 
First Floor Plan 1705 DA05K ESNH Design Pty Ltd August 2023 
Roof Terrace Plan 1705 DA06F ESNH Design Pty Ltd October 2022 
Roof Plan 1705 DA07H ESNH Design Pty Ltd August 2023 
Landscape Plan L-01-A Space Landscape 

Designs 
16 July 2019 

Landscape Plan L-02-A Space Landscape 
Designs 

23 April 2018 

North and West Elevations 1705 DA08G ESNH Design Pty Ltd August 2023 
South and East Elevations 1705 DA09E ESNH Design Pty Ltd October 2022 
Sections 1705 DA10E ESNH Design Pty Ltd August 2023 
Pool Section Plan DA15 ESNH Design Pty Ltd January 2018 

 
Document Title Prepared By Dated 
BASIX Certificate 869219S_05 ESNH Design Pty Ltd 22 November 

2022 
Finishes Board DA13 ESNH Design Pty Ltd November 2017 
Waste Management Plan Eugenia Harley 20.11.12 
Geotechnical report No. 17/3401B STS 

GeoEnvironmental 
December 2017 

Remediation Action Plan LG Consult 12/12/2017 
Structural Engineers Report and  
Construction Methodology 

Mance Arraj 1/12/2017 

 
In the event of any inconsistency between the approved plans and the conditions, the 
conditions will prevail. Where there is an inconsistency between approved elevations and 
floor plan, the elevation shall prevail. In the event of any inconsistency between the 
approved plans and supplementary documentation, the plans will prevail. The existing 
elements (walls, floors etc.) shown to be retained on the approved plans shall not be 
removed, altered or rebuilt without prior consent of the consent authority. 

 
(Condition Amended - MOD/2023/0318 – 18 June 2024) 
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B. Delete the following conditions: 
 
2a)  Deleted. 
 

(Condition Deleted - MOD/2023/0318 – – 18 June 2024) 
 
2b.  Deleted.  
 
                                                       (Condition Deleted - MOD/2023/0318 – – 18 June 2024).  
 
  



Inner West Local Planning Panel ITEM 1 
 

PAGE 30 

Attachment C – Plans of proposed development 
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Attachment D - Current conditions of Development Consent 
D/2018/25 as modified 
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