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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2022/0149 
Address 845 New Canterbury Road DULWICH HILL  NSW  2203 
Proposal Demolition of existing structures and construction of mixed use 

development, comprising 2 buildings over basement car parking. 
Building A containing shop top housing with 6 residential units and 
1 commercial tenancy and Building B containing a residential flat 
building consisting of 8 residential units 

Date of Lodgement 8 March 2022 
Applicant Christiane Hall 
Owner Ten41 Pty Ltd 
Number of Submissions Nil 
Value of works $4,420,913.00 
Reason for determination at 
Planning Panel 

SEPP 65 Development; variation exceeds delegation 

Main Issues Permissibility, solar access to COS; building separation, Height 
variation 

Recommendation Deferred commencement approval 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Section 4.6 Exception to Development Standards – Height  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for the demolition of 
existing structures and construction of a mixed use development, comprising of two buildings 
with basement car parking below at 845 New Canterbury Road, Dulwich Hill. Building A which 
fronts New Canterbury Road includes one commerical tennancy at the ground floor with six 
residential units. Building B which is located at the rear of the site includes a residential flat 
building for 8 residential units. The application was notified to surrounding properties and no 
submissions were received in response to the notification. 
 
The proposal, as amended, generally complies with the aims, objectives, and design 
parameters contained in the relevant State Environmental Planning Policies, Marrickville Local 
Environmental Plan 2011, and Marrickville Development Control Plan 2011. The potential 
impacts to the surrounding environment have been considered as part of the assessment 
process. Any potential impacts from the development are considered to be acceptable, given 
the context of the site and the desired future character of the precinct. The application is 
therefore recommended for a deferred commencement approval subject to the recommended 
conditions of consent. 
 
2. Proposal 
 
The proposal seeks consent for the demolition of existing structures and the construction of a 
four storey mixed use development comprising of two buildings, basement carparking with 14 
residential units and retail commercial space at the ground floor. Specifically the works are as 
follows:  
 
• Demolition of all existing structures; 
• Remediation of the site;  
• Retention of the existing vehicular crossover; 
• Basement carparking to include 13 x car spaces, 2 x motorcycle parking, 8 x bicycle 

parking, storage cages for the residential units;  
• Construction of two buildings, one fronting New Canterbury Road and the other located at 

the rear. Details of each building are as follows:  
o Building A:  

 Ground floor to comprise of retail space with accessible WC,  garbage store 
room and part of the split level 3 bedroom unit above located a RL above 
street level 

 Level 1 to comprise of the remainder of the 1 x 3 bedroom unit and 1 x 2 
bedroom unit; 

 Level 2 to comprise of 2 x 2 bedroom units; 
 Level 3 to comprise of 1 x 2 bedroom unit; and part of 1 x 3 bedroom split 

unit; and 
 Level 4 to comprise of the remainder of the split 3 bedroom unit.  

o Building B: 
 Ground floor to comprise of 1 x 1 bedroom unit and 1 x 2 bedroom unit; 
 Level 1 floor to comprise of 2 x 2 bedroom unit; 
 Level 2 to comprise of 2 x 2 bedroom unit; and 
 Level 3 to comprise of 2 x 2 bedroom unit.  

 
• Deep soil landscaping to be located within the rear setback; and  
• Communal open space to be centrally located within the site between Building A and B. 
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3. Site Description 
 
The subject site is located on the northern side of New Canterbury Road, between Old 
Canterbury Road and Ross Street. The site consists of a single allotment and is rectilinear in 
shape with a with a total area of 770.67sqm. 
 
The site has a frontage to New Canterbury Road of 12.27m. The site supports a single storey 
commercial building with vehicular access available via the eastern side setback, additionally 
there is a bus stop immediately in front of the existing building. The adjoining properties to the 
west include single storey commercial buildings whilst to the east consist of consist of four 
storey mixed use development all with commercial uses on the ground floor. The mixed-use 
developments to the south of the subject site are generally split into two towers, with one being 
at the front and the rear of the site respectively.  
 

 
Aerial of the subject site (outlined in blue) and immediate context 
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MLEP 2011 Land Zoning map extract, subject site outlined in red 

 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & 

Date 
PDA/2021/0429 Demolition of existing structures and construction of a 

mixed use development comprising residential flat 
building and a shop 

21 December 
2021, advice 
issued 

 
Surrounding properties 
 
843 New Canterbury Road, Dulwich Hill 
Application Proposal Decision & 

Date 
DA201600564 To demolish existing improvements and construct a 

mixed use development containing 1 x 5 storey building 
fronting New Canterbury Road and 1 x 4 storey building 
towards the rear of the site comprising a total of 1 
commercial tenancy and 20 dwellings with basement car 
parking 

Approved, 
21/07/2017 
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4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
16/08/2022 Concurrence clarification provided by Transport NSW to Council  
15/09/2022 Request for additional information sent to the applicant requesting the 

following:  
- Urban design matters previously identified by the AEDRP under 

PDA/2021/0429; 
- Design amendments to address matters raised by Transport NSW; 
- Contamination clarification; 
- Reconfiguration of the commercial waste; 
- Stormwater matters; and 
- Awning and lighting details.  

27/10/2022 Draft issue of design amendments provided to Council for preliminary 
review  

3/11/2022 Additional information provided by the applicant 
16/11/2022 Amended Plan fee paid by applicant  
17/01/2023 Correspondence received from Transport NSW advising that concurrence 

has not been provided  
18/01/2023 Concurrence clarification requested to Transport NSW from Council  
19/01/2023 Concurrence clarification provided by Transport NSW  
20/01/2023 Applicant advised that concurrence has not been provided by Transport 

NSW and given this the application is recommended to be withdrawn and 
relodged once this matter has been resolved.  

23/01/2023 Applicant contacted Transport NSW directly with supporting 
documentation to resolve the outstanding concurrence matter  

3/02/2023 Concurrence provided by Transport NSW 
8/03/2023 Correspondence between Council and TfNSW confirming that 

concurrence has been provided on the proposal retaining the existing 
driveway  

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979 (EPA Act 1979).  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy No. 65—Design Quality of Residential Apartment 

Development 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Transport and Infrastructure) 2021 
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The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
 
Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 
“(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is proposed 
to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated before 
the land is used for that purpose.” 
 
In considering the above, there is evidence of contamination on the site.  
 
The applicant has prepared a preliminary site investigation, detailed site investigation and 
remedial action plan. The remedial action plan provided with the application concludes: 
 
“The site is proposed to be redeveloped into a multi-storey mixed use unit type building with 
one level basement and deep soil garden area on the ground floor. The remediation goal is to 
render the site suitable for the proposed development upon completion of the remediation and 
validation works. This would be achieved by remediating the:  

• The area of impact includes borehole locations BHS & BH8 at a depth of (0.2- 0.3m) 
and the COPC is PAH. These impacts are located within the upper fill soil profile. 

• The delineation of the impacted fill at the following locations (BHS & BH8) is proposed 
to be completed as part of the remediation works (Refer to Section 8.2). 

Therefore, it is considered that the site will be made suitable for the proposed development, 
subject to the implementation of the remediation and validation works in accordance with this 
RAP. No recommendations for further works are proposed pending successful implementation 
of the RAP. 
The following assumptions have been utilised in concluding the site will be considered 
suitable: 

• Removal of impacted fill material from the areas of concern and dispose of 
appropriately.” 

• Collection of validation samples from the areas of concern. 
• Contaminant concentrations in the validation samples are shown to be below the 

adopted site validation criteria. 
• Data collected and generated during the project is considered appropriate to allow 

decisions to be made with confidence. Specific limits for the project have been applied 
in accordance with the appropriate guidance documents from the NSW EPA, NEPM 
2013, appropriate indicators of data quality (DQls used to assess quality assurance / 
quality control) and standard operating FES procedures for field sampling and 
handling” 

 
On the basis of this report the consent authority can be satisfied that the land will be suitable 
for the proposed use and that the land can be remediated. 
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5(a)(ii) State Environmental Planning Policy No 65 - Design Quality of 
Residential Apartment Development  

 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
nine design quality principles to guide the design of residential apartment development and to 
assist in assessing such developments. The principles relate to key design issues including 
context and neighbourhood character, built form and scale, density, sustainability, landscape, 
amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed/directed the design of the development. The statement also provides an explanation 
that verifies how the design quality principles are achieved within the development and 
demonstrates, in terms of the Apartment Design Guide (ADG), how the objectives in Parts 3 
and 4 of the guide have been achieved. 
 
The development is acceptable having regard to the nine design quality principles. 
 
Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design guidelines 
for residential apartment development. In accordance with Section 6A of the SEPP certain 
requirements contained within MDCP 2011 do not apply. In this regard the objectives, design 
criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail.  
 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
• Communal open space has a minimum area equal to 25% of the site. 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part of 

the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 

 
Comment: The development is required to accommodate 192.1sqm of communal open space. 
Approximately 218sqm of communal open space is proposed, which is approximately 28.2% 
of the site area. The communal open space does not receive sunlight on 21 June, contrary to 
the ADG requirements. 
 
The non-compliance with the communal open space standards under the ADG is reasonable 
for the following reasons: 
 

• Whilst there is COS located within the rear setback of the site, the majority of the COS 
area is centrally located within the subject site, this being between Building A and B, 
therefore making compliance difficult.  

• The geographical constraints of the site this being located within a relatively dense and 
built up mixed-use/commercial area limits the locational options for the communal open 
space.  

 
• The north and south buildings require building separation of at least 12 meters under 

the ADG (habitable rooms/balconies to habitable rooms/balconies) to enable adequate 
solar access, natural ventilation and privacy for the residents of the site. The provision 
of communal open space at the centre of the site (between the north and south 
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building) is therefore a suitable location for visual aesthetic outcomes (enabling a 
landscaped courtyard within view of the apartments located adjacent to the central 
core of the development), convenience of access for residents to utilise the common 
open space, storm water drainage and rainwater infiltration.  

• The location of the COS is consistent with the established pattern of development to 
the east of the subject site; and 

• The proposal achieves the minimum solar access standards for POS under the ADG.  
 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone (% of site area) 

650m2 - 1,500m2 3m 7% or 54sqm 
 
Comment: 63sqm of deep soil planting is proposed within the rear setback of the subject site 
thereby complying with the prescribed requirement.  
 
Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
 

Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
 
The ADG prescribes the following minimum required separation distances from buildings 
within the same site: 
 

Up to four storeys/12 metres 
Room Types Minimum Separation 
Habitable Rooms/Balconies to Habitable Rooms/Balconies 12 metres 
Habitable Rooms to Non-Habitable Rooms 9 metres 
Non-Habitable Rooms to Non-Habitable Rooms 6 metres 

 
Comment: Building B is setback minimum 14.1m from the rear of Building A in compliance 
with the applicable provisions.  
 
The development contains rear balconies that are setback 6m from the rear boundary, and as 
such do not achieve the required 12m building separation from the adjacent residential 
building at the rear at 351 Old Canterbury Road. This non-compliance is supported on the 
basis that: 
 

• The proposal is, for the most part, compliant with Council’s rear building envelope 
controls; 

• There are no adverse amenity impacts in terms of overshadowing, given the northerly 
orientation towards the rear boundary;  

• The proposal is consistent with the established pattern of development to the east of 
the subject site whereby balconies to the rear are approximately setback 6m from the 
boundary; 

• The long term re-development of sites are generally anticipated to share the building 
separation (i.e. – 6m each), which the proposal does.  
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Additionally, the proposal includes adjoining balconies at the rear elevation of Building A and 
B that have a separation distance ranging from 1.6m to 3.2m (as they are located adjacent to 
one another), and as such do not achieve the required 12m building separation. This non-
compliance are supported on the basis that: 

• The balconies impacted include visual privacy mitigation measures such as solid walls 
or visual privacy screens to adjoining openings to prevent direct overlooking into each 
other POS areas.  

 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
• Living rooms and private open spaces of at least 70% of apartments in a building receive 

a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-winter. 
• A maximum of 15% of apartments in a building receive no direct sunlight between 

9.00am and 3.00pm at mid-winter. 
 
Comment: The living rooms and private open spaces of all units in the development will 
receive a minimum of 2 hours of direct solar access between 9:00am and 3:00pm on 21 June 
which complies with the ADG standard.  
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
Comment: All the units are naturally cross ventilated which complies with the ADG 
requirement.  
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
For 2 storey apartments 2.7 metres for main living area floor 

2.4 metres for second floor, where its area 
does not exceed 50% of the apartment 
area 

If located in mixed used area  3.3 for ground and first floor to promote 
future flexibility of use 

 
Comment: The celling heights comply under the provisions of this part. 
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Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms increase 

the minimum internal area by 5m2 each. A fourth bedroom and further additional 
bedrooms increase the minimum internal area by 12m2 each. 

 
Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 
• Every habitable room must have a window in an external wall with a total minimum glass 

area of not less than 10% of the floor area of the room. Daylight and air may not be 
borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of: 

 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
Comment: The apartment sizes and dimensions comply with the provisions under this part.  
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 

 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metres. 

 
Comment: The POS sizes and dimensions comply with the provisions under this part. 
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Common Circulation and Spaces 
 
The ADG prescribes the following requirements for common circulation and spaces: 
 
• The maximum number of apartments off a circulation core on a single level is 8. 
• For buildings of 10 storeys and over, the maximum number of apartments sharing a 

single lift is 40. 
 
Comment: The common circulation and spaces comply with the provisions under this part. 
 
Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: The storage facilities included as part of the proposal comply with the provisions of 
this part. 
 
5(a)(iii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
5(a)(iv) State Environmental Planning Policy (Transport and Infrastructure) 

2021 
 
Chapter 2 Infrastructure 
 
Development likely to affect an electricity transmission or distribution network 
The proposed development meets the criteria for referral to the electricity supply authority 
within Section 2.48 of SEPP (Transport and Infrastructure) 2021 and has been referred for 
comment for 21 days. Ausgrid raised no objection to the proposed development.  
Development with frontage to classified road 
In considering Section 2.118(2) and Section 2.119 of SEPP (Transport and Infrastructure) 
2021: 
The existing single lane vehicular crossing at New Canterbury Road is to be retained and 
utilised to provide access to the new basement car parking proposed. The vehicular access 
arrangement from New Canterbury Road is considered practical and safe. The design will not 
adversely impact the safety, efficiency, and ongoing operation of the classified road and bus 
stop immediately adjacent to the site.  
The impacts of traffic noise or vehicle emissions have been considered and the application 
was accompanied by an acoustic report addressing noise impacts to the residential 
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component of the development with the report concluding that the development can comply 
with the prescribed noise criteria to mitigate any potential amenity impacts to residents.  
 
5(a)(v) Local Environmental Plans  
 
Inner West Local Environmental Plan 2022 
The Inner West Local Environmental Plan 2022 (IWLEP 2022) was gazetted on 12 August 
2022. As per Section 1.8A – Savings provisions, of this Plan, as the subject application was 
made before the commencement of this Plan, the application is to be determined as if the 
IWLEP 2022 had not commenced.  
Section 4.15(1)(a)(i) of the EPA Act 1979 requires consideration of any Environmental 
Planning Instrument (EPI), and Section 4.15(1)(a)(ii) also requires consideration of any EPI 
that has been subject to public consultation. The subject application was lodged on 8 March 
2022, on this date, the IWLEP 2022 was a draft EPI, which had been publicly exhibited and 
was considered imminent and certain.  
The draft EPI contained the following amended provisions:  

• Amendments to the B2 Local Centre zone objectives;  
• Amendments to the objectives of Clause 4.3 Height of building; and,  
• Amendments to the objectives of Clause 4.4 Floor space ratio.  

Having regard to the above, the development is considered generally acceptable having 
regard to the provisions of the Draft IWLEP 2020. 
 
 
Marrickville Local Environmental Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant sections of the Marrickville Local 
Environmental Plan 2011: 

• Section 1.2 - Aims of the Plan 
• Section 2.3  - Zone objectives and Land Use Table 
• Section 2.5 -  Additional permitted uses for land 
• Section 2.7 - Demolition 
• Section 4.3 - Height of buildings 
• Section 4.4 - Floor space ratio 
• Section 4.5 - Calculation of floor space ratio and site area 
• Section 4.6 - Exceptions to development standards 
• Section 5.3 – Development near zone boundaries  
• Section 6.1 – Earthworks 
• Section 6.5 - Development in areas subject to aircraft noise 
• Section 6.12 – Business and office premises in certain zones 
• Section 6.20 – Design Excellence 

 
Section 2.3 Land Use Table and Zone Objectives  
 
The site is zoned B2 – Local Centre under the MLEP 2011. The proposal seeks to include a 
split level 3 bed unit at the rear of Building A, with a bedroom, bathroom and balcony being 
located on the ground floor immediately to the rear of the driveway crossing entry to the 
basement carpark below. The MLEP 2011 defines shop top housing as “one or more dwellings 
located above the ground floor of a building, where at least the ground floor is used for 
commercial premises or health services facilities”, with the inclusion of a bedroom on the 
ground floor, Building A does not satisfy the definition of shop top housing in its entirety and 
as such is not permissible. It is recommended on any consent issued, that no floor area on 
the ground floor of Building A to be used for residential purposes. The ground floor bedroom 
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and stair access are to be deleted from the proposal with this area to be reconfigured to 
accommodate one of the following or similar to:  
• Building services, plant and/or waste storage area 

Noting that the existing garbage area may be utilised as a store area for the retail shop.  
 
With this design change recommendation considered Building A (front) is best defined as shop 
top housing and is permissible within the B2 – Local Centre Zone, whilst Building B (rear) is 
best defined as a residential flat building which is prohibited in the zone. The site adjoins the 
R1 General Residential Zone to the north of the site, within which residential flat buildings are 
permissible. Clause 5.3 Development near zone boundaries of the MLEP 2011 allows 
flexibility in the zoning provisions applying to the land and the proposed use of Building B is 
supported. 
 
Subject to compliance with the recommended conditions, the proposed mixed-use 
development is consistent with the identified objectives of the B2 Local Centre zone providing 
for a range of unit sizes and layouts to meet the needs of future community while providing a 
well located and planned retail space that will meet needs of residents and commuters. 
 
Section 4 Principal Development Standards 
 
The following table provides an assessment of the application against the development 
standards: 
 
 
 
Standard Proposal non compliance Complies 
Height of Building 
Maximum permissible: 
14m 

Building A (front building):   No 
• Main parapet: 14.5m  500mm (3.6%) 
• Upper roof: 16.0m  2m (14.3%) 
Building B (rear building):   
• Main parapet: 14.6m  600mm (4.3%) 
• Lift overrun: 15.2m 1.2m (8.6%) 

Floor Space Ratio 
Maximum permissible:   
1.74:1 or 1,343sqm 

 
1.74:1 or 1,343sqm 

- Yes 

 
Section 4.6 Exceptions to Development Standards 
 
As outlined in table above, the proposal results in a breach of the following development 
standard/s: 

• Section 4.3 - Height of buildings 
 
The applicant seeks a variation to the Height of Buildings development standard under Section 
4.3 of the Marrickville Local Environmental Plan 2011 by 14.3% or 2m.  
 
Section 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Section 4.6 of the Marrickville Local Environmental 
Plan 2011 below. 
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A written request has been submitted to Council in accordance with Section 4.6(4)(a)(i) of the 
Marrickville Local Environmental Plan 2011. In justifying the proposed contravention of the 
development standard which is summarised as follows: 
 
• The height is generally compliant at the street boundary but a minor non-compliance result 

from the fall of the land to the east.  
• The small structure on Level 4 of Building A represents the greatest non-compliance with 

the lift overrun and general parapet of Building B being marginally non-compliant. This is 
a result of the adoption of a level ground floor throughout the site to improve accessibility 
combined with the natural fall of the land to the rear. 

• The proposal would achieve better outcomes for the development as the contravention 
would permit a level ground floor and the better utilisation of the roof area of Building A, a 
development consistent with adjacent development at 843 New Canterbury Road; and a 
development that is consistent with the broader streetscape.  

• The height standard is directed at providing a scale of four storeys in the street. The 
proposal achieves this as the fifth storey would not be visible from street level. 

• The contravention would not impact solar access onto surrounding properties or the site 
as any resultant shadows would be cast primarily of over the rooftop area or the rooftops 
of adjacent development. 

• The contravention would not impact the provision of a shop on the ground floor. It may, 
however, marginally increase population density and provision greater variety of housing 
types in proximity to employment and retail facilities. 

• The contravention would not result in an inappropriate relationship between the residential 
uses and the accessibility and function of the centre or not compromise the provision of 
an active street front. 

 
The applicant’s written rational adequately demonstrates compliance with the development 
standard is unreasonable / unnecessary in the circumstances of the case, and that there are 
sufficient environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the B2 – Local Centre Zone, in accordance with Section 4.6(4)(a)(ii) of the 
Marrickville Local Environmental Plan 2011 for the following reasons: 
 
• To provide a range of retail, business, entertainment and community uses that serve the 

needs of people who live in, work in and visit the local area. 
Comment: The proposal includes a retail shop at the ground floor of Building A, this will 
serve the local residents in the area. 

• To encourage employment opportunities in accessible locations. 
Comment: The proposal includes a retail shop at the ground floor of Building A, this will 
provide local employment opportunities, and is of a scale comparable to other 
neighbourhood shops and businesses in the centre. 

• To maximise public transport patronage and encourage walking and cycling. 
Comment: The development will maximise public transport patronage and encourage 
walking and cycling by being located within proximity to nearby public transport, including 
bus stops located on New Canterbury Road that provide direct access to the Sydney 
Central Business District (CBD) and other local centres. Additionally, the site includes the 
provision for bicycle parking and is within close proximity to Hurlstone Park train station.  

• To provide housing attached to permissible non-residential uses which is of a type and 
scale commensurate with the accessibility and function of the centre or area. 
Comment: The proposal includes a range of residential unit sizes to cater to a variety of 
housing needs.  

• To provide for spaces, at street level, which are of a size and configuration suitable for 
land uses which generate active street-fronts. 
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Comment: The proposal includes a retail shop at the ground floor of Building A, the size 
and configuration of this tenancy is consistent with the pattern of development to the east 
of the subject site.  

• To constrain parking and reduce car use. 
Comment: Whilst the proposal is within close proximity to public transport, the proposal 
include adequate car parking to service the needs of the residents.  

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the height of buildings development standard, in accordance with Section 
4.6(4)(a)(ii) of the Marrickville Local Environmental Plan 2011 for the following reasons: 
 
• (a) to establish the maximum height of buildings, 

Comment: The height and number of storeys in the building would be consistent with the 
development approved and constructed to the east of the subject site. 

• (b) to ensure building height is consistent with the desired future character of an area, 
Comment: The proposal generally provides an acceptable scale of development in the 
context of surrounding development and would not pose adverse amenity impacts to 
neighbouring properties. 

• (c) to ensure buildings and public areas continue to receive satisfactory exposure to the 
sky and sunlight, 
Comment: The additional floor space provided above the height of building control is 
positioned and designed on the site in a manner which will not result in unreasonable 
adverse impacts upon adjacent properties or the public realm by way of overshadowing, 
visual massing, view loss or visual and acoustic privacy impacts. 

• (d) to nominate heights that will provide an appropriate transition in built form and land use 
intensity. 
Comment: The height and scale of the proposal has been suitably designed to provide an 
appropriate transition with the established pattern of development to the east of the site 
along New Canterbury Road in addition to the low density residential to the rear.  

 
The concurrence of the Planning Secretary may be assumed for matters dealt with by the 
Local Planning Panel.  
 
The proposal thereby accords with the objective in Section 4.6(1)(b) and requirements of 
Section 4.6(3)(b) of the Marrickville Local Environmental Plan 2011. For the reasons outlined 
above, there are sufficient planning grounds to justify the departure from the height 
development standard and it is recommended the Section 4.6 exception be granted. 
 
Section 5.3 Development Near Zone Boundaries  
 
The property is zoned B2 Local Centre under the provisions of the MLEP 2011 with Building 
B within the development is classified as a residential flat building. Residential flat buildings 
are not permissible with Council’s consent under the zoning provisions applying to the land. 
However, the site adjoins the R1 General Residential Zone to the north of the site, within which 
residential flat buildings are permissible.  
 
Clause 5.3 provides a zone of flexibility within 25 metres of the zone. The building located at 
the rear of the site and the ground floor residential components within it are proposed to be 
located within 25m of the R1 Residential zone in accordance with Clause 5.3(2). 
 
Clause 5.3 (4) lists matters to be considered by the consent authority. The consent authority 
must be satisfied that: 
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• The development is not inconsistent with the objectives for development in both zones; 
and 

• The carrying out of the development is desirable due to compatible land use planning, 
infrastructure capacity and other planning principles relating to the efficient and timely 
development of land. 

 
The following comments are made: 

• The allotments facing New Canterbury Road are relatively deep blocks. It is 
economically prohibitive to provide retail uses at the ground floor for the full extent of 
the site given the lot depth;  

• Smaller retail uses are better suited to activate and revitalise New Canterbury Road 
rather than large deep tenancies occupying the entire allotment depth; 

 
It is considered that the proposal is consistent with the objectives of the B2 Local Centre zone 
given that: 
 

• The development as a whole proposes commercial and residential opportunities which 
will provide local services as well as housing stock to the community; 

• The provision of commercial space on the ground floor fronting New Canterbury Road 
encourages employment opportunities in accessible locations; 

• The development will maximise public transport patronage and encourage walking and 
cycling by being located within close proximity to Hurlstone Park Railway Station and  
Dulwich Grove light railway station; 

• The type and scale of the permissible non-residential uses is considered to be 
appropriate given the site’s layout and location; 

• The proposed parking is generally in accordance with Council’s controls. The site is 
located near rail and bus transport links facilitating public transport use. 

 
It is considered that the proposal is consistent with the objectives of the R1 General 
Residential zone given that: 
 

• The development responds to housing demand by proposing 14 residential units 
onsite; 

• The development provides a variety of housing types ranging from 1 to 3 bedroom 
apartments which are generally in accordance with ADG and Council’s dwelling mix 
controls; and 

• The provision of commercial space on the ground floor of the building facing New 
Canterbury Road will still encourage other development for day to day needs of 
residents. 

 
It is considered that the development has demonstrated that it is able to meet the objectives 
of both the B2 Local Centre zone and the R1 General Residential zone. The use of the rear 
building as a residential flat building provides a natural transition between the business and 
residential zones at the rear of the site. The development has demonstrated compatible land 
use planning and it is considered to be appropriate to utilise the provisions contained within 
Clause 5.3 of MLEP 2011 
 
6.20  Design Excellence 
 
A similar scheme to that proposed under PDA/2021/0429 was referred to the Architectural 
Excellence Design Review Panel (AEDRP) for comment. Council’s Urban Designer concluded 
that the subject application was not required to be re-referred to the AEDRP in this instance 
noting the similarities between the PDA proposal and that of the subject application. The 
following recommendations remained outstanding from the AEDRP as part of the initial design:  
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1. The top level of Northern building (Building B) suggested to be expressed in a mansard 
roof form, to improve built form transition to the low-density dwelling houses to the 
west. 

2. The northern building recommended to be provided with a second lift access from the 
basement, and the panel would support a non-compliance with parking. 

3. The vehicular driveway entry width should be limited to a 3 to 3.6m single width, and 
subsequent entry foyer width to be increased. 

4. Provision of ceiling fans to all habitable areas. 
5. Further plantation of large canopy trees within the rear deep soil area. 

 
The amended plans received were subsequently reviewed by Council’s Urban Designer for 
comment:  
 

1. Building Services Integration:  Ground floor configuration needs to demonstrate that 
building servicing requirements for 2 x 4 storey buildings including – fire hydrant 
booster valve, pump room, fire indicator panel, meters panel, main switchboard, 
communications room and other technical requirements could be incorporated without 
compromising amenity and quality of the ground floor spaces. 
Planner Comment: Acceptable. The proposal includes the provision for plant and 
equipment within the ground floor. It is noted that the level of detail for building 
servicing requirements is not required at the Development Application Stage.  

2. Noise Attenuation:  It is recommended that balconies and fenestrations addressing the 
internal courtyard should be provided with appropriate architectural features that 
mitigate noise attenuation – e.g. sound absorption blades or treatment within the 
balcony soffits. 
Planner Comment: Acceptable. Suitable conditions are recommended to ensure that 
the proposal complies with the necessary Australians standards and NCC 
requirements for noise attenuation.  

3. Ceiling Fans:  Provision of ceiling fans to all living areas is noted as a positive 
addition.  The applicant should further encouraged to include ceiling fans to the 
bedrooms, as a low energy alternative within each dwelling. 
Planner Comment: Acceptable.  

4. P/V Cells:  Installation of photovoltaic solar panels on the roof is also recommended, 
for power to common areas within the proposal. 
Planner Comment: Acceptable. Whilst the inclusion of solar panels is encouraged, this 
is not required under any applicable planning instruments. Furthermore, should the 
applicant wish to include solar panels, this can be done in the future under a separate 
application if required.  

5. Large Canopy Trees:  The 6m deep soil area within the northern setback should be 
provided with large canopy trees, to improve privacy and enhance outlook of 
neighbours within the adjoining apartment building to the north.  The landscape plan 
should nominate the proposed species for these large canopy trees. 
Planner Comment: Acceptable: The rear setback is to be suitably landscaped utilising 
appropriate planting so as not to adversely impacts any new structures proposed and 
provide amenity to the future residents.  

6. Screening of A/C condensers:  The A/C condensers located in the balconies should 
be provided with suitable visual and acoustic screens, to improve the quality of outlook 
and amenity for the residents 
Planner Comment: Acceptable. The noise attenuation associated with A/C condensers 
would form part of the consideration of the Construction Certificate documentation 
required to satisfy specified acoustic measures.  

7. Design Intent – 1:20 Sections:  Revised drawings should include details of the 
proposed design intent for ….rainwater drainage system including any downpipes and 
similar details within the proposal. 
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Planner Comment: Acceptable. It is noted that conditions are include in the 
recommendation requirement the concealment of downpipes.  

 
It is considered that the proposal as amended and conditioned satisfies the provisions of 
Clause 6.20 of the MLEP 2011 for design excellence.  
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
 
The following provides discussion of the relevant issues: 
 
ZDCP 2011 Part of MDCP 2011 Compliance 
Part 2.1 – Urban Design Yes – see discussion below 
Part 2.3 – Site and Context Analysis Yes 
Part 2.5 – Equity of Access and Mobility Yes 
Part 2.6 – Acoustic and Visual Privacy Yes 
Part 2.7 – Solar Access and Overshadowing  Yes 
Part 2.9 – Community Safety Yes 
Part 2.10 – Parking Yes – see discussion below 
Part 2.16 – Energy Efficiency Yes 
Part 2.17 – Water Sensitive Urban Design  Yes 
Part 2.18 – Landscaping and Open Space Yes 
Part 2.21 – Site Facilities and Waste Management Yes 
Part 2.24 – Contaminated Land Yes 
Part 2.25 – Stormwater Management Yes subject to condition- 

see discussion 
Part 5 – Commercial and Mixed Use Development Yes – see discussion below 
Part 9 – Strategic Context Yes – see discussion below 

 
The following provides discussion of the relevant issues: 
 
Part 2.1 – Urban Design 
 
The proposal assists to improve the urban structure and is considered well connected to 
nearby transport and services;  
• Subject to conditions recommended within this report, including the deletion of the 

bedroom on the ground floor of Building A, the proposal provides for satisfactory access 
arrangements, including in terms of facilities and general access;  

• The proposal provides for a complementary mix of uses and spaces;  
• The proposal provides for an appropriate level of density relative to the development 

standards prescribed for the site and the desired future character of the zone;  
• The proposal provides for an urban form that clearly defines public and private spaces and 

that are appropriate for the function of the locality;  
• The proposal provides for satisfactory legibility to assist with wayfinding within the site and 

building;  
• The proposed built form, materiality and design of the building recognises and enhances 

the character of the nearby commercial precinct; and  
• Given the surrounding context, the proposal will have an acceptable impact on the built 

form transition along New Canterbury Road as well as the low density residential 
development to the rear.  
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Part 2.10 – Parking 
 
The site is located within ‘Parking Area 1’ under Part 2.10 in MDCP 2011. With the 
recommended design change condition as detailed within this report considered, the following 
table includes the parking requirements under this Part for the proposal 
 
Component  Control  Required  Proposed  Complies 
MDCP 2011 Car Parking 
Resident Car 
Parking 

0.5 per 1br unit 
(non adaptable) 

1 x 1 bed units 
= 1 X space 

10 Spaces Yes 

1 per 2br unit 
(nonadaptable) 

9 x 2 bed unit 
= 5 X spaces 

1.2 per 3+br unit 
(non adaptable) 

1 x 3 bed unit 
= 1 X spaces 

1 mobility space 
per 1br, 2br or 
3+br 
unit (adaptable) 

3 x 2 bed unit 
= 3 X spaces 

Total: 10 spaces* 
Visitor Car 
Parking 

0.1 car parking 
space per unit 

14 units 
= 1 space 

2 spaces Yes 

1 accessible 
visitor’s car 
parking 
space per 4 
accessible car 
parking spaces 

3 accessible  
spaces 
provided = 1 
accessible 
visitor space  

Total: 2 spaces* 
Business 
premises; 
retail 
premises; 
shops 

1 per 80sqm 
GFA 
for customers & 
staff 

72sqm GFA 
= 1 required 

1 space Yes 

Bicycle Parking 
Resident 
Bicycle 
Parking 

1 bicycle 
parking 
space per 2 
units 

14 units 
= 7 spaces 

8 spaces Yes 

Visitor Bicycle 
Parking 

1 bicycle 
parking 
space per 10 
units 

14 units 
= 1 spaces 

Yes 

Total 8 spaces*   
Motorcycle Parking 
Motorcycle 
Parking 

5% of the total 
car parking 
requirement 

15 car parking 
spaces required 
= 1 space 

2 spaces Yes 

 
The car parking requirements prescribed by the MDCP 2011 generates a lesser demand than 
the of the RMS Guide and as such the MDCP2011 provisions apply to the site in this instance. 
The proposal as reinforced is via conditioned will comply with the numerical car parking 
provisions.  
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Part 2.25-  Stormwater Management  
 
Having regard to the provisions of Part 2.25 of MDCP 2011, the site drainage must be 
designed to drain under gravity. As the site falls to the rear an easement for drainage over 
downstream properties will be required to be created and/or legal rights to utilise any existing 
easement for drainage demonstrated. Written documentation of the creation of or legal 
agreement to create an easement for drainage or legal rights to utilise any existing easement 
for drainage must be submitted to Council. A deferred commencement condition is included 
in the recommendation to this effect.  

 
Part 5 – Commercial and Mixed Use Development 
 
Front Massing for infill development 
 
Control C7 requires the street front portion of the building mass to have a nil setback to the 
street up to a height of 12m and contain a maximum of 3 storeys. The proposal seeks a street 
wall height of 13.7m and contains 4 storeys fronting New Canterbury Road which is a non-
compliance with the front massing control. 
 
The variation to the maximum number of storeys at the street frontage is considered 
reasonable. The established pattern of development to the east of the subject site at 843 New 
Canterbury Road, 801-807 New Canterbury Road, 819 New Canterbury Road and 825 – 829 
New Canterbury Road all contain a 4 storey height for the street front portion of the buildings.  
 
The southern side of New Canterbury Road (which within the Canterbury Bankstown LGA) 
has a maximum building height limit of 18m (4-6 storeys) and the development will therefore 
be consistent with the envisaged future urban design character of the precinct as a while 
 
It is considered that the building’s façade design and materials will contribute positively to the 
existing streetscape character of the locality. The building reinforces the building frontage 
edge of the streetscape within the immediate visual catchment of the site along New 
Canterbury Road.  
 
Control C8 requires a zero front setback to the street front boundary and Control C9 requires 
zero side setbacks in the front portion of the building to reinforce the street edge. Building A 
provides a nil front setback and nil side setbacks which reinforces a continuous street frontage 
along New Canterbury Road. 
 
Upper level massing  
The front elevation of the fifth storey (Level 4) of the development contains a 5.7m building 
setback from the street front of the building which satisfies the intent of the Control C11, Part 
5.1.3.3 of MDCP 2011, which is to allow an upper level addition which is visually subservient 
to the street front portion of the building when viewed from the streetscape. The fifth storey 
will be a visually subordinate element of the building when viewed from the surrounding 
streetscape.  
 
Rear Massing  
The development does not comply with the rear building envelope controls contained in 
Control C14 in that the rear building envelope is not contained within the combination of the 
rear boundary plane and a 45 degree sloping plane from a point 5 metres vertically above the 
ground level of the property being developed, measured at the rear boundary.  
Notwithstanding the above, Control C14(ii) prescribes that building envelopes may exceed the 
above building envelope control where it can be demonstrated that any rear massing that 
penetrates above the envelope control will not cause significant visual bulk or amenity impacts 
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on neighbouring properties to the rear. As discussed in the main body of the report, the rear 
Building B adopts a mansard roof for the top floor and as such will not cause significant visual 
bulk or amenity impacts on neighbouring properties to the north, east and west of the site 
having regard to overshadowing, visual/acoustic privacy and visual bulk. The extent of the 
non-compliance is generally considered to be minor as it is limited to a small portion of the 
side walls of the rear balcony on the upper most level (circle in green below), see below: 

 
 

Dwelling mix (Part 5.1.5.2)  
With the recommended design change condition as detailed within this report considered, Part 
5.1.5.2 of MDCP 2011 prescribes the following dwelling mix requirements for mixed use 
developments containing 6 or more dwellings: 
 

Unit Type Required Proposed Complies 
Studio 5% - 20%  

(1-3 units) 
Nil No 

1 bedroom 10% - 40%  
(1-6 units) 

1 unit (14%) Yes 

2 bedroom  40% - 75%  
(6-11 units) 

12 units (85%) No 

3 bedroom or bigger 10% – 45%  
(1-6 units) 

1 unit (14%) Yes 

 
The table above demonstrates that the development does not comply with the dwelling mix 
controls in that there are no studios provided and a surplus of 2 bedroom units. 
Notwithstanding this, the development provides for a range of unit layouts and types that 
contribute to housing range and mix consistent with the intent of the control. 
 
Part 9 – Strategic Context 
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The property is located in the New Canterbury Road West Planning Precinct (Precinct 17) 
under Marrickville Development Control Plan 2011. 
 
The site is not located within a Heritage Conservation Area or within a Master Plan Site. The 
development generally meets the desired future character of the planning precinct in that the 
development: 
 
• Protects and enhances the character of the streetscape and public domain elements of 

New Canterbury Road; 
• Provides strong definition to the street through retention of the existing nil building 

setbacks; 
• Complements the siting, scale, form, proportion, rhythm, pattern, detail, material, colour, 

texture, style and general character of the commercial streetscape; 
• Provides an active street front to New Canterbury Road; 
• Considers the amenity of residents from noise; 
• Demonstrates good urban design and environmental sustainability; 
• Ensures that the design of higher density development protects the residential amenity of 

adjoining and surrounding properties; and 
• Ensures that the provision and design of parking and access for vehicles is appropriate for 

the location, efficient, minimises impact to streetscape appearance and maintains 
pedestrian safety and amenity. 

 
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f) The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(g) Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. No submissions were received in response to 
the initial notification. 
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed. The proposal 
is not contrary to the public interest. 
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6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Urban design; 
- Development Engineering 
- Urban Forest  
- Waste 
 
6(b) External 
 
The application was referred to the following external bodies and issues raised in those 
referrals have been discussed in section 5 above. 
 
- Ausgrid 
- Transport for NSW 
 
7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public amenities 
and public services within the area. A contribution of $256,789.98 would be required for the 
development under Marrickville Section 94 Contributions Plan 2014.  A condition requiring that 
contribution to be paid is included in the recommendation. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for a deferred commencement approval subject to the 
imposition of appropriate conditions. 
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9. Recommendation 
 
A. The applicant has made a written request pursuant to Section 4.3 Height of Buildings 

Marrickville Local Environmental Plan 2011. After considering the request, and 
assuming the concurrence of the Secretary has been given, the Panel is satisfied that 
compliance with the standard is unnecessary in the circumstance of the case and that 
there are sufficient environmental grounds to support the variation. The proposed 
development will be in the public interest because the exceedance is not inconsistent 
with the objectives of the standard and of the zone in which the development is to be 
carried out.  

 
B. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant a deferred commencement consent to Development 
Application No. DA/2022/0149 for demolition of existing structures and construction of 
mixed use development, comprising 2 buildings over basement car parking. Building 
A containing shop top housing with 6 residential units and 1 commercial tenancy and 
Building B containing a residential flat building consisting of 8 residential units at 845 
New Canterbury Road, DULWICH HILL  NSW  2203 subject to the conditions listed in 
Attachment A. 
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Attachment A – Recommended conditions of consent
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Attachment B – Plans of proposed development
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Attachment C- Section 4.6 Exception to Development Standards 
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