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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA201700072 
Address 26 Gibbens Street, Camperdown 
Proposal To demolish part of the premises and carry out ground, first 

and second floor alterations and additions to a dwelling 
house  

Date of Lodgement 24 February 2017 
Applicant Tom Gilpin  
Owner Tom Gilpin and Verity Gilpin 
Number of Submissions 1 submission  
Value of works $593,500 
Reason for determination 
at Planning Panel 

The extent of departure from the FSR development 
standard exceeds staff delegation. 

Main Issues Floor Space Ratio  
Recommendation Approval subject to conditions 

 
 
Subject Site:   Objectors:                  

Notified Area:     
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1. Executive Summary 
 
This report is an assessment of an application submitted to Council to demolish part 
of the premises and carry out ground, first and second floor alterations and additions 
to a dwelling house.  
 
The main issue that has arisen from the assessment of the application is that the 
development exceeds the maximum permitted FSR on the site by approximately 
65.4sqm or 29.4% under Clause 4.4 of Marrickville Local Environmental Plan 2011 
(MLEP 2011).  

 
The plans submitted with the application on 24 February 2017 were notified in 
accordance with Council’s notification policy and 1 submission was received. During 
the assessment of the application, amended documentation was submitted on 19 
May 2017 and 23 May 2017 to address concerns raised by Council officers. The 
amended plans did not require re-notification in accordance with Council’s 
notification policy. 
 
A written request in relation to the contravention to the floor space ratio development 
standard in accordance with Clause 4.6 (Exceptions to Development Standards) of 
MLEP 2011 was submitted with the application on 24 February 2017. An amended 
Clause 4.6 statement was accompanied with the amended documentation on 19 
May 2017. The proposal is considered to be a good design outcome for the site and 
the Clause 4.6 submission demonstrates that there are sufficient environmental 
planning grounds in the particular circumstances of the case to justify the FSR 
departure. The Clause 4.6 submission demonstrates that compliance with the FSR 
development standard is unreasonable and unnecessary in the circumstances of the 
case. 
The proposal generally complies with the aims, objectives and design parameters 
contained in Marrickville Local Environmental Plan 2011 (MLEP 2011) and 
Marrickville Development Control Plan 2011 (MDCP 2011). 
The potential impacts to the surrounding environment have been considered as part 
of the assessment process. Any potential impacts from the amended development 
are considered to be acceptable given the context of the site and the desired future 
character of the precinct. The application is suitable for approval subject to the 
imposition of appropriate conditions. 
 
2. Proposal 
 
Approval is sought to demolish part of the premises and carry out ground, first and 
second floor alterations and additions to a dwelling house. The proposal includes the 
following works: 
 
Ground Floor 
 

 Demolition of internal walls and extension of the rear ground floor area; 
including the provision of an open plan family/kitchen/dining area and 
laundry/WC; 
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First Floor 
 

 Demolition of internal walls and extension of the rear first floor area; including 
the provision of 2 bedrooms, enlargened master bedroom with ensuite and 
linen walk-in closet; and new stairs to the Attic. 

 
Attic Level 
 

 Provision of a Rumpus room. 
 
External Elevation 
 

 Painting upgrades to the external walls and front fencing 
 
3. Site Description 
 
The site is located on the eastern side of Gibbens Street, between Tooths Place and 
Fowler Lane.  The site consists of a single allotment and is generally rectangular 
shaped with a total area of 278sqm and is legally described as Lot 35 in Deposited 
Plan 68168. 
 
The site has a 6.29 metre frontage to Gibbens Street and a depth of 44.265 metres. 
The site contains a 2 storey dwelling house. The rear of the site contains a garage 
and first floor rumpus and storage area with direct access to Tooth Lane.  
 
The wider local context comprises of a mix of single and 2 storey dwelling houses 
and 2 – 3 storey industrial conversion residential flat buildings. To the immediate 
north of the site on 24 Gibbens Street is a 2 storey dwelling house and to the 
immediate south of the site on 28 Gibbens Street is a 3 storey dwelling house.  
 
4. Background 
 

4(a) Application history  

 
The following table outlines the relevant history of the subject application.  
Date Discussion / Letter/ Additional Information  
05 May 2017 Council requested the following additional information and 

amended plans to address the following: 
 

 The third storey attic encroaches on the ridge capping of 
the dwelling house. Delete / alter the third storey attic area 
to preserve the ridge capping of the roof form and reduce 
the FSR breach; and 

 Treat the proposed first floor windows on the north 
elevation of the dwelling house (Windows W09 to W13) for 
privacy to reduce overlooking impacts to 24 Gibbens Street.
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19 May 2017 The applicant submitted amended plans and an amended Clause 
4.6 statement pursuant to MLEP 2011 to address the issues 
raised by Council’s Development Planner. The plans delete the 
attic area which encroached on the ridge capping of the existing 
roof. 
Council requested the applicant to raise the floor level of the rear 
family/dining/kitchen by 300 millimetres above the 1 in 100 year 
flood level to ameliorate flooding impacts (as per the request of 
Council’s Development Engineer).  

23 May 2017 The applicant submitted amended plans raising the floor level of 
the rear family/dining/kitchen level by 300mm as per Council’s 
request. This assessment report is based on the amended plans 
and additional information submitted to Council on 19 May and 23 
May 2017.  

 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with 
Section 79C of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning 
Instruments listed below: 
 
5(a)(vi) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  

A BASIX Certificate was submitted with the application indicating that the proposal 
achieves full compliance with the BASIX requirements. Appropriate conditions are 
included in the recommendation to ensure the BASIX Certificate commitments are 
implemented into the development. 
 

5(a)(vii) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the 
Marrickville Local Environmental Plan 2011 (MLEP 2011): 
 Clause 1.2 – Aims of the Plan 
 Clause 2.3 – Zone objectives and Land Use Table 
 Clause 2.7 – Demolition Requires Development Consent  
 Clause 4.3 – Height 
 Clause 4.4 – Floor Space Ratio 
 Clause 4.6 – Exceptions to Development Standards 

 
The following table provides an assessment of the application against the 
development standards: 
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Standard Proposal % of non -

compliance 
Compliance 

Floor Space Ratio 
Permitted:  0.8:1 
                  222.4sqm 

 
1.04:1 
287.8sqm 

 
   29.4% or 
65.4sqm 

 
             No 

Height of Building 
Permitted:  9.5 
metres 

 
9.2 metres 

 
            N/A 

 
             Yes 

 
The following provides further discussion of the relevant issues: 
 
(viii) Aims of the Plan (Clause 1.2) 
 
The application is consistent with the aims of Clause 1.2 of MLEP 2011 in that the 
development promotes a high standard of design in the private and public domain. 
The application creates more generous and open internal living areas to improve 
internal usability, light and ventilation.  
 
Contemporary materials, colours and finishes are used for the rear ground, first and 
second floor additions which will not be visible from Gibbens Street. The 
development preserves the predominant period features of the period dwelling house 
visible from Gibbens Street, including the external walls, hipped roof, windows and 
period front garden.  
 
The development meets BASIX requirements and is oriented to maximise natural 
solar access and air ventilation for the private open spaces and living areas of the 
development and therefore meets the principles of ecologically sustainable 
development. 
 
The application is satisfactory having regard to the aims of the Plan under Clause 
1.2 of MLEP 2011. 
 
(i) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned R2 – Low Density Residential under the provisions of MLEP 2011. 
The development is permissible with Council's consent under the zoning provisions 
applying to the land. The development is acceptable having regard to the objectives 
for development in the zone under Marrickville Local Environmental Plan 2011. 
 
(ii) Demolition (Clause 2.7) 
 
Clause 2.7 of MLEP 2011 states that the demolition of a building or work may be 
carried out only with development consent. The application seeks consent for 
demolition works. Council’s standard conditions relating to demolition works are 
included in the recommendation. 
 
(iii) Height (Clause 4.3) 

 
A maximum building height of 9.5 metres applies to the property as indicated on the 
Height of Buildings Map that accompanies MLEP 2011. The development has a 
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height of approximately 9.2 metres, which complies with the height development 
standard. 
 
(iv) Floor Space Ratio (Clause 4.4) 
 
Clause 4.4(2A) of MLEP 2011 specifies a maximum floor space ratio for a dwelling 
house on land labelled “F” on the Floor Space Ratio Map that is based on site area 
as follows: 
 
Site area Maximum floor 

space ratio 
>200sqm but 300sqm 0.8:1 
 
The property has a site area of 278sqm. The development has a Gross Floor Area 
(GFA) of 287.8sqm and an FSR of 1.04:1, which varies from the FSR development 
standard by 65.4sqm or 29.4%. 
 
A written request, in relation to the development’s non-compliance with the FSR 
development standard in accordance with Clause 4.6 (Exception to Development 
Standards) of MLEP 2011, was submitted with the application. The submission is 
discussed below under the heading “Exceptions to Development Standards (Clause 
4.6)”. 
 
(v) Clause 4.6 Exceptions to Development Standards 
 
A written request in relation to the contravention to the floor space ratio development 
standard in accordance with Clause 4.6 (Exceptions to Development Standards) of 
MLEP 2011 was submitted with the application. 
 
The applicant considers compliance with the development standard to be 
unreasonable and unnecessary for the following reasons: 
 

 The overall height of the rear addition is reasonable, providing compliance 
with the 9.5m height provision of MLEP 2011 and a built form comparative to 
development that adjoins the site on 28 Gibbens Street; 

 The FSR variation does not unduly add to the perceived bulk or scale given its 
containment behind the ridge line of the existing dwelling and this in turn 
promotes the desired future character; 

 Noting setbacks that have been incorporated, reduced footprint of the attic 
level (as compared to the original plans submitted with the application on 24 
February 2017) and treatment of each façade, an appropriate level of amenity 
in the form of solar access, primacy and views for the site is retained; 

 The adjoining site (28 Gibbens Street) received development approval in 
August 2013 for a similar scheme, which required a clause 4.6 variation and 
endorsed an FSR of 1:1. The applicant does not consider the FSR 
development standard to have been virtually abandoned or destroyed, though 
the specific circumstance of the subject site and proposal is noted and on this 
basis the applicant considers it to be grounds for the departure; and  

 There is no undue or unreasonable amenity impacts, such as loss of visual 
privacy, overshadowing impacts or view loss that will be introduced towards 
neighbouring properties.  
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The justification provided in the applicant’s written submission is considered to be 
well founded and worthy of support.  It is considered that there are sufficient 
environmental planning grounds as to why the FSR development standard should be 
varied in this particular circumstance based on the outcomes of planning law 
precedents such as those contained in Wehbe v Pittwater Council [2007] 
NSWLEC827, Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC90 and 
Moskovich v Waverley Council [2016].   
 
As demonstrated in the assessment of this report, the rear additions and alterations 
are below the ridge line of the dwelling house, which will not be visible from Gibbens 
Street, resulting in no excessive or additional visual bulk impacts to the streetscape 
or the period dwelling façade that presents to Gibbens Street. 
 
The proposal will not result in any adverse overshadowing impacts to neighbouring 
properties. As demonstrated in the shadow diagrams accompanying the application, 
the rear private open space of 28 Gibbens Street (to the immediate south of the site) 
will maintain at least 2 hours of solar access between 9:00am and 3:00pm on 21 
June, which satisfies the solar access and overshadowing objectives of Part 2.7 of 
MDCP 2011.  
 
With regard to visual privacy impacts, the application is considered reasonable 
subject to a condition included in the recommendation to treat Windows W11 and 
W12 as discussed in more detail under Part 2.6 of MDCP 2011. 
 
Determination No. 201300173 approved additions and alterations (including a third 
storey addition) on 28 Gibbens Street by a deferred commencement consent on 21 
August 2013. That consent became active on 16 September 2013. That 
development was approved with an FSR of 1:1. In that planning report, it was 
assessed that several surrounding sites contain developments which are of a similar 
height, bulk, scale and FSR (or are in exceedance) to the development proposal, 
including the industrial buildings that have been converted into residential flat 
buildings, such as 32-40 Gibbens Street and 1-19 Gibbens Street. In consideration 
of the recently approved development on 28 Gibbens Street and the existing built 
form context of the wider streetscape, the breach to the FSR development standard 
is considered acceptable as it is not considered to add unreasonable bulk and/or 
visual/amenity impacts to the streetscape or adjoining properties. 
 
Based on the above, it is assessed that the variation to the FSR development 
standard under MLEP 2011 is reasonable. Comparatively, the proposal will result in 
less visual and bulk/scale impacts as compared to the recently approved 
development on 28 Gibbens Street in that the rear ground floor, first floor and attic 
additions will not be visible from Gibbens Street.  
 
It is considered that the contravention of the development standard does not raise 
any matter of significance of State and regional environmental planning, and that 
there is no public benefit in maintaining the development standard for the proposed 
development in that compliance with the FSR development standard is unreasonable 
and unnecessary. 
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(vi) Flood Planning (Clause 6.3) 
 
The site is located adjacent to a low point in Fowler Lane and has been identified as 
subject to flooding by the Johnstons Creek North Drainage Study. The Flood Level 
in the vicinity of the property, as established by the Drainage Study for the 1 in 100 
year ARI storm event, is RL 19.34m AHD. All new habitable floor areas in this area 
must be to a minimum 300mm above the 100 year ARI flood level to provide 
sufficient freeboard in accordance with Control C5 of Section 2.22.5 of Marrickville 
DCP2011. Therefore, the ground floor finished floor level must be at a minimum RL 
19.64m AHD.  
 
The amended plans accompanying the application on 23 May 2017 raise the 
ground floor level to a minimum RL of 19.64m AHD.  Conditions in accordance with 
the requirements of Council’s Development Engineer have been included in the 
recommendation.  
 
The application is satisfactory under Clause 6.3 of MLEP 2011. 
 
(vii) Development in areas subject to Aircraft Noise (Clause 6.5) 

 
The property is located within the 20-25 Australian Noise Exposure Forecast (2033) 
Contour. The development is likely to be affected by aircraft noise. 
 
The development would need to be noise attenuated in accordance with 
AS2021:2000. An Acoustic Report did not accompany the application. The 
development could be noise attenuated from aircraft noise to meet the indoor design 
sound levels shown in Table 3.3 (Indoor Design Sound Levels for Determination of 
Aircraft Noise Reduction) in AS 2021:2000. Conditions are included in the 
recommendation to ensure that the development is appropriately noise attenuated. 
 

5(b) Draft Environmental Planning Instruments 
 
There are no relevant Draft Environmental Planning Instruments.  

5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the 
relevant provisions of Marrickville Development Control Plan 2011 (MDCP 2011). 
 
 Marrickville Development Control Plan 2011 Compliance 

Part 2.6 - Acoustic and Visual Privacy No but conditioned 
for compliance. 

Part 2.7 - Solar Access and Overshadowing Yes 
Part 2.9 – Community Safety Yes 
Part 2.10 – Parking Yes 
Part 2.11 – Fencing Yes 
Part 2.18 – Landscaping and Open Spaces Yes 
Part 2.21 – Site Facilities and Waste Management Yes 
Part 4.1 – Low Density Residential Development Yes 
Part 9 – Strategic Context (Marrickville and Morton Park 
Planning Precinct) 

Yes 
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The following provides discussion of the relevant issues: 
 
(ii) Acoustic and Visual Privacy (Part 2.6) 
 
Part 2.6 of MDCP 2011 contains objectives and controls relating to acoustic and 
visual privacy. The following section assesses the visual and acoustic privacy 
impacts of the proposed windows and overall development on the surrounding 
locality. 
 
Visual Privacy 
 
Ground floor windows 
 
The application proposes 3 north facing windows (Windows W04, W05 and W06) 
within the ground floor rear extension of the dwelling house and 1 window/door 
(Window 07) facing the private open space of the site. These windows will not cause 
visual privacy impacts for neighbouring properties for the following reasons: 
 

 The visual overlooking impacts from the 3 north facing windows are offset by 
the boundary fence separating 26 and 28 Gibbens Street; 

 Window 05 is a highlight window and will therefore have negligible 
overlooking impacts to the private open space of 24 Gibbens Street; and 

 Window W07 faces the private open space and will not have any overlooking 
impacts to neighbouring properties. 

 
First floor windows 
 
The application proposes first floor, north facing bathroom, stair and bedroom 
windows overlooking the private open space of 24 Gibbens Street (Windows 09-13). 
All of the windows consist of frosted glass or contain external privacy louvres with a 
block out density of 75% to ameliorate overlooking impacts, with the exception of 
Windows W11 and W12. A condition is included in the recommendation requiring 
amended plans to be submitted to the Certifying Authority’s satisfaction 
demonstrating the following privacy treatments for Windows W11 and W12 as per 
one of the following options: 
 

 A minimum sill height of 1.6 metres above the floor level; 
 Fixed and translucent glazing to a minimum level of 1.6 metres above the 

floor level; or 
 Suitable externally fixed screening with a minimum block out density of 75% 

to a level of 1.6 metres above the floor level. 
 

The application proposes a hallway window (W14) and a bedroom window (W15) on 
the east (rear) elevation. Window W15 contains external privacy louvres and both 
windows are oriented toward the rear private open space of the site. Based on the 
above analysis, both windows are considered acceptable having regard to visual 
overlooking impacts to neighbouring properties.  
 
Attic Level 
 
The application proposes 2 east (rear) facing windows within the rumpus area 
(Windows W16 and W17). Window W17 contains externally fixed privacy louvers 
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and both windows are oriented toward the rear of the site. Any view lines to 
neighbouring properties are obscured by the third storey building line on 28 Gibbens 
Street and the first floor roof space. In view of the above, the windows are 
considered reasonable having regard to visual overlooking impacts to neighbouring 
properties.  
 
Acoustic Privacy 
 
As the development is for residential dwelling house, any noise emanating from the 
development is not generally expected to be unreasonably excessive. With regard to 
acoustic amenity, the application is conditioned to submit an acoustic report prior to 
the issue of a construction certificate to demonstrate that the development can be 
noise attenuated from aircraft noise to meet the indoor design sound levels shown in 
Table 3.3 (Indoor Design Sound Levels for Determination of Aircraft Noise 
Reduction) in AS 2021:2000. 
 
In view of the above assessment, and subject to compliance with the above 
conditions, the application is acceptable regarding visual and acoustic privacy under 
Part 2.6 of MDCP 2011. 
 
(iii) Solar Access and Overshadowing (Part 2.7) 
 
Overshadowing 
The shadow diagrams submitted with the application illustrate the extent of 
overshadowing on adjacent residential properties.  
 
Control C2(i) specifies that direct solar access to windows of principal living areas 
and principal areas of open space of nearby residential accommodation must not be 
reduced to less than 2 hours between 9:00am and 3:00pm on 21 June. 
 
The neighbouring property, 28 Gibbens Street, is situated south of the site. As 
demonstrated in the shadow diagrams accompanying the application, the rear 
private open space of 28 Gibbens Street will maintain at least 2 hours of solar 
access between 9:00am and 3:00pm on 21 June, which satisfies the solar access 
and overshadowing objectives of Part 2.7 of MDCP 2011.  
 
28 Gibbens Street contains 1 ground floor kitchen window and 3 bathroom windows 
and 1 stairwell window on the first floor level facing north (toward the subject 
property). The shadow diagrams indicate that these windows will continue to receive 
at least 2 hours of solar access between approximately 9:00am and 11:00am on 21 
June, which satisfies Part 2.7 of MDCP 2011.  
 
The ground floor kitchen window will be overshadowed by the development from 
12:00pm to 3:00pm. This shadowing is considered reasonable given the proposal 
complies with the controls under Part 2.7 of MDCP 2011 in that 2 hours of solar 
access will be maintained for this window prior to 12.00 Midday.  Further to the 
above, partial overshadowing of these windows from 12.00 midday onwards is 
considered reasonable given the close proximity of the windows to the side boundary 
of the property (approximately 1.7 metres). 
 
In view of the above, the development is considered reasonable having regard to 
overshadowing under MDCP 2011.  
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Solar Access 
The alterations and additions to the dwelling house have been designed in an energy 
efficient manner for the following reasons: 
 

 The site’s east/west orientation limits the ability to orient principle living 
area windows within 30 degrees east and 20 degrees west of true north to 
allow for direct sunlight for at least two hours over a minimum of 50% of 
the glazed surface between 9:00am and 3:00pm on 21 June. 
Notwithstanding the above, the development accommodates a high level, 
north facing window within the ground floor family area, a north facing 
kitchen window, and north facing bedroom and bathroom windows on the 
first floor to receive the minimum prescribed solar access for the living 
areas of the property in mid-winter; and 

 The private open space will receive a minimum two hours of direct 
sunlight over 50% of its finished surface between 9.00am and 3.00pm on 
21 June.  

 
In view of the above, the development complies with the solar access objectives and 
controls under Part 2.7 of MDCP 2011.  
 
(iv) Parking (Part 2.10) 
 
Part 2.10 of MDCP 2011 requires one car parking space be provided for the 
development.  An existing double space garage with a vehicular crossing from Tooth 
Lane is located at the rear of the site. The proposal therefore complies with this 
requirement.  
 
(v) Landscaping and Open Spaces (Part 2.18) 

 
Control C12, Part 2.18.11.1 of MDCP 2011 requires the following private open space 
provisions: 

i. The greater of 45sqm or 20% of the total site area with no dimension being 
less than 3 metres, must be private open space.  

ii. A minimum 50% of private open space must be pervious.  
 
Based on a site area of 278sqm, 55.6sqm (being 20% of the total site area) of 
private open space is required for the development. Approximately 64.5sqm of 
private open space is proposed for the site, with 82% of the private open space to be 
of pervious landscaping, which complies with the private open space controls 
stipulated under Part 2.18.11.1 of MDCP 2011.  
 
(viii) Site Facilities and Waste Management (Part 2.21) 

A Recycling and Waste Management Plan (RWMP) in accordance with Council's 
requirements was submitted with the application. 
(ix) Good Urban Design Practice (Part 4.1.4) 
 
The development maintains the height, bulk and scale of the period dwelling house 
as perceived from the street and is in keeping with the character of the area. Given 
the above the development is reasonable having regard to the objectives and 
controls relating to good urban design contained in MDCP 2011. 
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(x) Streetscape and Design (Part 4.1.5) 
 
The development satisfies the streetscape and design controls outlined in MDCP 
2011 in that: 

 The development complements the uniformity and visual cohesiveness of 
the bulk, scale and height of the existing streetscape; 

 The proposal is a contemporary design at the rear that complements the 
generally mixed contemporary and industrial character of the building 
structures that are visible from the rear laneway; and 

 The existing period dwelling house is maintained with subordinate 
additions located to the rear in accordance with Council requirements. 
 

(xi) Floor Space Ratio and Height (Part 4.1.6.1) 
 
The development satisfies the floor space ratio and height controls outlined in MDCP 
2011 in that: 

 The height complies with the height standard under MLEP 2011; 
 While the proposal exceeds the maximum FSR development standard 

prescribed under MLEP 2011 the variation is supported for the reasons 
outlined under heading 5(a)(ii)(v) above. 

 The bulk and relative mass of development is acceptable for the street 
and adjoining dwellings in terms of overshadowing and privacy, 
streetscape (bulk and scale), building setbacks, parking and landscape 
requirements, significant trees on site and lot size, shape and topography; 

 The development does not unreasonably impact on the existing views of 
adjacent properties and maintains a reasonable level of view sharing; 

 The alterations and additions to the period building do not detract from the 
individual character and appearance of the dwelling being added to and 
the wider streetscape character; and 

 The development allows adequate provision to be made on site for 
infiltration of stormwater, landscaping and areas of private open space for 
outdoor recreation.  
 

(xii) Building Setbacks (Part 4.1.6.2) 
 
Side Setback 
 
The proposal provides the following ground, first floor and attic level side boundary 
setbacks: 

 Ground Floor- Nil to the southern boundary and 900mm to 1330mm to the 
northern boundary; 

 First Floor- Nil to 1300mm to the southern boundary and 900mm to the 
northern boundary; and 

 Attic Level- Nil to 1300mm to the southern boundary and 900mm to 1300mm 
to the northern boundary. 

 
The development satisfies the side setback control outlined in MDCP 2011 in that: 

 The proposal ensures adequate separation between buildings for visual and 
acoustic privacy, solar access and air circulation; 
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 The proposal does not create an unreasonable impact upon adjoining 
properties in relation to overshadowing and visual bulk; and 

 The proposal is satisfactory in relation to the street context. 
 
Rear Setback 
 

 The proposal will not create adverse impacts on the amenity of adjoining 
properties in relation to overshadowing and visual bulk; 

 The proposal maintains adequate open space; 
 The proposal ensures adequate separation between buildings for visual and 

acoustic privacy, solar access and air circulation; and 
 The proposal integrates new development with the established setback 

character of the street and maintains established gardens, trees and 
vegetation networks. 

 
(xiii) Site Coverage (Part 4.1.6.3) 

 
The proposal: 
 

 Results in a site coverage that is generally consistent with the existing 
character of neighbouring dwellings; and 

 Allows adequate provision for uses such as outdoor recreation, footpaths, 
other landscaping, off-street parking, waste management, clothes drying and 
stormwater management. 

 
The development is reasonable having regard to the objectives and controls relating 
to site coverage contained in MDCP 2011. 
 
(xiv) Additional Controls for Period Dwellings (Part 4.1.11 
 
The proposal satisfies the period dwelling controls as outlined in MDCP 2011 in that: 
 

 The proposal retains the front garden of the period dwelling house, including 
elements such as the front fence, gate, pathway, walls and plant beds; 

 The proposal retains the facade and main external body of the period 
dwelling house visible from the street, including proportions, materials, 
details and elements (such as the front verandah), roof form, materials, 
setbacks and number of storeys, chimneys and scale; 

 The proposal accommodates contemporary additions and alterations while 
retaining the significant components of the period dwelling house and 
garden; 

 The alterations and additions at the rear and are not visible when viewed 
from the street; and 

 The architectural plans and the schedule of materials and finishes submitted 
satisfy the details, materials and colour schemes for period building controls 
as outlined in Marrickville DCP 2011. 
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PART 9 – STRATEGIC CONTEXT   
 
The property is located in the Newtown North and Camperdown Planning Precinct 
(Precinct 4) under Marrickville Development Control Plan 2011. The development 
satisfies the desired future desired character of the area in that: 
 

 The period dwelling house is protected and preserved; and 
 The development preserves the predominantly medium density residential 

character of the precinct. 
 

5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 

5(e)  The suitability of the site for the development 
 
The site is zoned R2- Low Density Residential. Provided that any adverse effects on 
adjoining properties are minimised, this site is considered suitable to accommodate 
the proposed development, and this has been demonstrated in the assessment of 
the application. 
 

5(f)  Any submissions 
 
The application was notified in accordance with Council’s Notification policy for a 
period of 14 days to surrounding properties and 1 submission was received. The 
following issues raised in submission have been discussed in this report: 
 

 The development breaches the FSR development standard– see Section 
5(a) of this report (Clauses 4.4 and 4.6 of MLEP 2011); 

 The development introduces significant bulk to the main house – See 
Section 5(a) of this report (Clause 4.6 of MLEP 2011) and Section 5(c) of 
this report (Parts 4.14, 4.15 and 4.1.6.1 of MDCP 2011);  

 The development will overshadow the north facing windows (being the 
ground floor kitchen window and first floor bathroom and stairwell windows) 
of 28 Gibbens Street, particularly from 12:00pm to 3:00pm on 21 June - See 
Section 5(a) of this report (Clause 4.6 of MLEP 2011) and Section 5(c) of 
this report (Part 2.7 of MDCP 2011); and 

 Bedroom 2 contains windows which will overlook the private open space of 
28 Gibbens Street - See Section 5(c) of this report (Part 2.6 of MDCP 2011). 

 
In addition to the above issues, the submission raised the following concerns which 
are discussed under the respective headings below: 
 

(i) Bedroom 2 will block the existing direct sky views and views to the public 
tree line on Camperdown Park from the ground floor kitchen window on 28 
Gibbens Street.  
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Comment:  
Land and Environment Court (LEC) case Tenacity Consulting v Waringah [2004] 
NSWLEC 140 established planning principles regarding view sharing for new 
development. When considering planning objections concerning ‘view loss’, the court 
established important considerations that Council must factor into their assessment: 

 The value of the views to be impacted. Water views and icons (such as the 
Opera House and Harbour Bridge) are considered more valuable views than 
views without icons. Land views are considered secondary to water and icon 
views; and 

 The court also established that the expectation to maintain view corridors from 
side boundaries in comparison to front or rear boundaries is unreasonable, 
‘The expectation to retain side views and sitting views is often unrealistic’ 
(Tenacity Consulting v Waringah [2004] NSWLEC 140).  
 

The view in contention is from the side (northern) elevation of the kitchen on the 
ground floor of the dwelling house on 28 Gibbens Street. The view to the sky and 
tree line at Camperdown Park is not assessed be ‘highly valuable’ under the LEC 
principles. Further, it is considered unreasonable to maintain views to the sky and 
tree line for windows which are positioned 1.17 metres from the respective side 
boundary of the objector’s property.  
 
Further to the above assessment, the first floor rear extension will be set back 
approximately 4.5 metres behind the existing first floor building line of 28 Gibbens 
Street and the development is under the maximum height limit under MLEP 2011. 
Based on the above, the development is considered reasonable in relation to 
building height, rear setbacks and bulk and scale in relation to that of the objector’s 
property. 
 
In view of the above, the development is considered reasonable in relation to view 
sharing. 
 

5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of 
the relevant Environmental Planning Instruments, and by Council ensuring that any 
adverse effects on the surrounding area and the environment are appropriately 
managed. The proposal is not contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues 
raised in those referrals have been discussed in section 5 above. 
 
‐ Development Engineer 
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7. Section 94 Contributions  
 
A Section 94A levy of $5,935.00 would be required for the development under 
Marrickville Section 94/94A Contributions Plan 2014 and a condition requiring the 
above levy to be paid has been included in the recommendation. 
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters 
contained in Marrickville Local Environmental Plan 2011 and Marrickville 
Development Control Plan 2011. The development will not result in any significant 
impacts on the amenity of adjoining premises and the streetscape. The application is 
considered suitable for approval subject to the imposition of appropriate conditions. 
 
9. Recommendation 
 
That Council, as the consent authority pursuant to Section 80 of the Environmental 
Planning and Assessment Act 1979 grant consent to Development Application No: 
201700072 to demolish part of the premises and carry out ground, first and second 
floor alterations and additions to a dwelling house subject to the conditions listed in 
Attachment A below. 
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Attachment A – Recommended conditions of consent
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Attachments B1 and B2 – Plans of the proposed development 
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Attachment C - written request in relation to the contravention to 
the floor space ratio development standard in accordance with 
Clause 4.6 (Exceptions to Development Standards) 
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