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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2022/0242 
Address 4 Don Street NEWTOWN  NSW  2042 
Proposal To demolish part of the premises and carry out ground, first and 

second floor alterations and additions to a dwelling house 
Date of Lodgement 06 April 2022 
Applicant Mr Jack W Elliott 
Owner Mr Jack W Elliott & Mrs Caitlin E Elliott 
Number of Submissions Initial: 6 
Value of works $250,000.00 
Reason for determination at 
Planning Panel 

Clause 4.6 variation exceeds 10% 

Main Issues Inadequate information; variation to height of buildings 
development standard; streetscape and heritage impact; amenity 
impacts to adjoining properties; stormwater management; tree 
management and site suitability 

Recommendation Refusal  
Attachment A Reasons for refusal 
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards  
Attachment D Statement of Heritage Significance   
Attachment E Conditions of consent if Panel approves the application 

 

LOCALITY MAP 

Subject 
Site 

 

Objectors 
 N 

Notified 
Area 

 

Supporters 
  



Inner West Local Planning Panel ITEM 7 
 

PAGE 408 
 

1. Executive Summary 
 
This report is an assessment of the application submitted to Council “To demolish part of the 
premises and carry out ground, first and second floor alterations and additions to a dwelling 
house” at 4 Don Street, Newtown. 
 
The application was notified to surrounding properties and 6 submissions were received in 
response. 
 
The main issues that have arisen from the application include:  
 

• Inadequate and inaccurate information 
• Breach with Height of buildings development standard 
• Adverse amenity impacts (visual bulk and scale, visual and acoustic privacy, solar 

access) 
• Adverse impact on Heritage Conservation Area and unsatisfactory response to desired 

future character controls 
• Inadequate Stormwater Management 
• Inadequate tree planting 

 
The non-compliances are not acceptable and, therefore, the application is recommended for 
refusal.  
 
2. Proposal 
 
Lower Ground Floor  

• Extension of the footprint, both rearward and laterally, 
• Removal of original walls and infilling of the side light well, 
• Addition of a bow-front glazed bay and doors addressing the rear garden, and 
• Addition of a full width roller door to the rear lane. 

 
Ground Floor  

• Lateral extension to match addition on lower ground level, 
• Addition of a bow-front glazed bay, 
• Addition of rear facing balcony, 
• Addition of an en-suite bathroom to front parlour/drawing room, and 
• Addition of a new circular spiral stair, arriving from the lower ground floor.  

 
First Floor  

• Addition of an en-suite bathroom to benefit the main bedroom (Bed 1) by taking space 
from the second bedroom, and 

• Addition of a balcony along western boundary accessed from bedrooms 2 and 3 
through new openings.  

 
Attic/Roof 

• Addition of attic room that is accessed by extending the main stair upwards, and 
• Addition of solar panels. 
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3. Site Description 
 
The subject site is located on the southern side of Don Street, between Station Lane and 
Reiby Street, Newtown. The site consists of 1 allotment and is generally rectangular in shape 
with a total area of 186sqm and is legally described as Lot 2 in DP 12296311. 
 
The site has a frontage to Don Street of 6.085 metres and a frontage of 6.055 metres to 
Rawson Lane at the rear.  
 
The site supports a three-storey terrace house that presents as two storeys to Don Street. The 
adjoining properties support single, two and three storey dwelling houses. 
 
The property is located within a heritage conservation area and within the ANEF 20-25 
contour.  
 

 
Zoning Map 
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4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and any 
relevant applications on surrounding properties.  
 
Subject Site 
 
No recent relevant applications 
 
Surrounding properties 
 
Application Proposal Date & 

Decision 
DA201500074 To subdivide the property so that the boundary 

aligns with the party wall of the existing dwelling 
houses (2 Don Street) 

25/03/2015 
Approved 

DA201600493 To remove trees and create a car space at the rear 
with laneway access (8 Don Street) 

20/02/2017 
Approved 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
6/4/2022 Application lodged 
01/07/2022 Council wrote to the applicant raising the following issues: 

 
• Inaccurate and inadequate architectural plans and supporting 

documentation submitted, noting that, inter alia, the following 
was not provided: 

o Demolition plan 
o Plans, elevations and sections accurately depicting 

existing building elements and proposed works 
o Plans showing levels across the entire site and of the 

laneway at the rear 
o Indication of existing and proposed areas of private open 

space and pervious/landscaped areas 
o Areas, dimensions and materials of proposed on-site 

parking space/s 
o Adequate shadow diagrams 
o Depiction of proposed cut and fill  
o A schedule of finishes, materials and colours 

• Height of building development standard breach 
• Proposed attic encroaching over property boundary  
• Inadequate information regarding party wall 
• Impact of excavation on neighbouring buildings  
• Impact on contributory item and HCA 
• Private and open pervious space 
• Stormwater Management 
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• Visual and acoustic privacy impacts 
• Visual bulk and scale impacts to adjoining sites 
• Impact on neighbouring trees 

 
In addition, Council forwarded the submission received to the applicant. 

05/07/2022 Council officers met with the applicant’s architect to discuss the 
aforementioned issues, advising/recommending in addition to the 
matters outlined in Council’s letter, inter alia: 
 

• Lodged plans and information inadequate.  
• Adequate architectural plans and supporting documentation in 

accordance with DA Documentation Requirements required to 
allow for a comprehensive assessment of application. 

• To delete the attic addition. 
• That a square or rectangular bay window in the same location 

as the proposed circular bay window may be supportable, 
contingent on reasonable scale and traditional dimensions and 
design. 

• A ground floor addition similar to the existing may be 
supportable, contingent on: 

o Increasing the western side boundary setback to, at 
least, 900mm, to provide adequate separation for 
stormwater management and air circulation and to 
minimise visual bulk and scale 

o To delete windows to front elevation of any addition to 
the rear 

o Reducing height along shared boundary with No. 6 Don 
Street to a minimum 

o Providing party wall consent or a structural engineer’s 
certificate outlining that the party wall is not relied upon 
for vertical or lateral support, 

o Structural and geotechnical engineer’s reports submitted 
addressing proposed excavation and impacts on 
neighbouring sites. 

• Any new roof at the rear to be a simple skillion or flat roof. 
• To delete the proposed balconies and new openings serving 

balconies. 
• Amending the dimensions of W04 to match the dimensions of 

window W03.  
• Reduction of large expanses of glass to rear. 

 
It is noted that Council did not receive amended plans or any update 
from the applicant or architect prior to 16/08/2022 
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16/08/2022 – 
22/08/2022 

• Council called the applicant’s architect who advised that they 
would contact Council shortly with an update. 

• The applicant contacted Council via email advising Council that 
they would need to change architects and requested more time 
to respond to the issues raised by Council. 

• Council advised that no additional time could be provided and 
recommended to withdraw the application. 

• The applicant advised Council that they would not withdraw the 
application. 

 
 
5. Assessment 
 
In accordance with Section 23(1) of the Environmental Planning and Assessment Regulation 
2021,  
 

 A development application may be made by— 
(a)  the owner of the land to which the development application relates, or 
(b)  another person, with the consent of the owner of the land. 

 
The proposed development includes works on and adjacent to the party wall shared with No. 
2 Don Street. In addition, the proposed attic addition encroaches over the subject site’s 
boundary onto No. 2 Don Street. As outlined above, party wall consent from the owner/s of 
No. 2 Don Street has not been provided when lodging the application and the submitted plans 
are not accompanied by a structural engineer’s certificate outlining that the party wall is not 
relied upon for vertical or lateral support. In addition, no consent for the proposed 
encroachments has been submitted. 
 
As such, the proposed development does not have the consent of all the owners of the land 
to which the development application relates, i.e., the owners of No. 4 and No. 2 Don Street. 
Therefore, the application cannot be approved as it has not been made in accordance with 
the requirements of this section.   
 
Notwithstanding, the following is a summary of the assessment of the application in 
accordance with Section 4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy (Resilience and Hazards) 2021 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  

 
The following provides further discussion of the relevant issues:  
 
5(a)(i) State Environmental Planning Policy (Resilience and Hazards) 2021 
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Chapter 4 Remediation of land 
 
Section 4.16 (1) of the SEPP requires the consent authority not consent to the carrying out of 
any development on land unless: 
 

(a) it has considered whether the land is contaminated, and 
(b) if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the development 
is proposed to be carried out, and 
(c) if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
In considering the above, there is no evidence of contamination on the site.  
 
There is also no indication of uses listed in Table 1 of the contaminated land planning 
guidelines within Council’s records. The land will be suitable for the proposed use as there is 
no indication of contamination.  
 
The application does not involve category 1 remediation under SEPP (Resilience and 
Hazards) 2021.  
 
5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  

 
A BASIX Certificate was submitted with the application and is satisfactory. 

5(a)(iii) Marrickville Local Environment Plan 2011 (MLEP 2011) 

 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 

 
• Clause 1.2 - Aims of the Plan 
• Clause 2.3 - Zone objectives and Land Use Table 
• Clause 2.7 - Demolition 
• Clause 4.3 - Height of buildings 
• Clause 4.4 - Floor space ratio 
• Clause 4.5 - Calculation of floor space ratio and site area 
• Clause 4.6 - Exceptions to development standards 
• Clause 5.10 - Heritage Conservation 
• Clause 6.1 - Earthworks 
• Clause 6.5 - Development in areas subject to aircraft noise 
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a. Clause 2.1 – Aims of the Plan 

 
Due to the concerns raised elsewhere in this report with respect to the development standard 
breach, adverse streetscape and heritage impacts and incompatibility with the existing pattern 
of development and unsatisfactory off-site amenity outcomes, the proposal does not comply, 
or has not demonstrated compliance, with the following provisions of Clause 1.2(2) of the 
MLEP 2011: 
 

(g)  to identify and conserve the environmental and cultural heritage of Marrickville. 
(h)  to promote a high standard of design in the private and public domain. 

 
b. Clause 2.3 - Land Use Table and Zone Objectives  

 
The site is zoned R2 – Low Density Residential under the MLEP 2011. The MLEP 2011 
defines the development as: 
 

“dwelling house means a building containing only one dwelling” 
 

Whilst the development is permitted with consent within the land use table, and the proposal 
is generally consistent with the objectives of the zone as it provides for the housing needs of 
the community within a low density residential environment, the application is recommended 
for refusal. 
 
 

c. Clause 2.7 – Demolition 

 
Clause 2.7 of the MLEP 2011 states that the demolition of a building or work may be carried 
out only with development consent. The application seeks consent for demolition works. Whilst 
Council’s standard conditions relating to demolition could be included in any consent granted, 
it is noted that, given the inadequate and inaccurate plans submitted, the extent of demolition 
proposed is unclear. 
 

d. Clause 4.3 – Height of buildings and Clause 4.4 - Floor space ratio 

 
The following table provides an assessment of the application against the development 
standards. 
 
Standard Proposal Non-compliance Complies 
Height of Building 
Maximum permissible: 9.5m 11.7m 2.2m or 23.16% No 

Floor Space Ratio 
Maximum permissible: 1:1 or 186sqm 1:1 or 184.7sqm N/A Yes 

 
e. Clause 4.5 - Calculation of floor space ratio and site area 

 
The floor space ratio and site area have been determined and calculated in accordance with 
this clause.  
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f. Clause 4.6 – Exceptions to Development Standards  

 
As outlined above, the proposal results in a breach of the height of buildings development 
standard of the MLEP 2011: 
 
The applicant seeks a variation to the height of buildings development standard under Clause 
4.6 of the MLEP 2011 by 23.16% (2.2 metres).  
 
Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of the MLEP 2011 below. 
 
A written request has been submitted to Council in accordance with Clause 4.6(4)(a)(i) of the 
Marrickville Local Environmental Plan 2011. In justifying the proposed contravention of the 
development standard which is summarised as follows: 
 

• The proposal is consistent with the objectives of the zone and height of buildings 
development standard, 

• The maximum prescribed height is not appropriate in this instance, 

• The proposed height is consistent with existing site conditions and context, 

• “The proposal will not result in any unreasonable loss of solar access or outlook from 
the public domain or adjoining buildings”, 

• “The proposed height reflects the built form and intensity of use that can be expected 
in this area”, 

• Strict compliance with this development standard, given that floor area would need to 
be relocated, would result in additional bulk and scale, 

• The proposal has minimal impacts on surrounding properties, 

• The proposal is compatible with the existing building and the heritage conservation 
area, 

• “the proposal provides for a larger dwelling which is not common in the area and adds 
to the diversity of housing available within the locality”, 

• The variation ‘is a minor matter and not uncommon”, and 

• There will be a public benefit in allowing the proposed “variation as a better planning 
outcome will be achieved”. 

 
It is considered that the applicant’s written rationale has not adequately demonstrated that 
compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case, or that there are sufficient environmental planning grounds to justify 
contravening the development standard. 
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The relevant objective of the R2 Low Density Residential Zone is as follows: 
 

• To provide for the housing needs of the community within a low density residential 
environment. 

 
The objectives of the Height of buildings development standard are as follows: 
 

• to establish the maximum height of buildings, 
• to ensure building height is consistent with the desired future character of an area, 
• to ensure buildings and public areas continue to receive satisfactory exposure to the 

sky and sunlight, 
• to nominate heights that will provide an appropriate transition in built form and land use 

intensity. 
 
Whilst, as outlined previously, it is considered that the development is consistent with the 
objectives of the R2 zone, the development is not in the public interest because it is not 
consistent with the objectives of the Height of buildings development standard, in accordance 
with Clause 4.6(4)(a)(ii) of the MLEP 2011 for the following reasons: 
 

• The development breaches the prescribes maximum height of buildings, 
• As outlined in detail elsewhere in this report, the proposed development is inconsistent 

with the desired future character of the neighbourhood, which requires that, inter alia: 
o Contributory buildings are protected,  
o Alterations to contributory buildings are sympathetic, and 
o Development shall be consistent with Part 8.3 of the MDCP 2011. 

• As outlined in detail elsewhere in this report, the development does not retain, or it has 
not been demonstrated that it retains, satisfactory exposure to the sky and sunlight. 

 
The proposal, therefore, does not accord with the objective of Clause 4.6(1)(b) and 
requirements of Clause 4.6(3)(b) of the MLEP 2011 and for the reasons outlined above, the 
Clause 4.6 exception request is not supported. 
 

g. Clause 5.10 – Heritage Conservation 

 
The subject site is located within the Enmore-Newtown Heritage Conservation Area (HCA) -
HCA12 in Schedule 5 of the MLEP 2011. The Statement of Significance for this HCA is in 
Attachment D. 
 
An assessment of the proposal against the heritage provisions of the MLEP 2011, and MDCP 
2011, has been carried out by Council’s Heritage Advisor and their comments are outlined 
elsewhere in this report. 
 
In summary, the design, building alignments, roof form, elevational treatment and materials 
and finishes are inconsistent with the established pattern and character of development along 
Don Street and in the area.  
 
As such, the proposal will result in a development that is detrimental to the HCA and contrary 
to the provisions and objectives of Clause 5.10 Objectives 1(a) and (b) of the MLEP 2011, 
which seek to conserve the heritage significance of HCAs, including fabric, settings and views. 
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h. Clause 6.2 – Earthworks 

 
Excavation at the rear and along the side boundaries is proposed to accommodate the 
proposed alterations and additions on the lower ground floor.  
 
Pursuant to Clause 6.2(1)(a), earthworks must “…not have a detrimental impact on 
environmental functions and processes, neighbouring uses, cultural or heritage items or 
features of the surrounding land”. 
 
As outlined elsewhere in this report, Council requested a geotechnical and structural 
engineer’s report to address concerns raised by Council and submissions that the proposed 
earthworks may have adverse impacts on neighbouring properties. Given that the applicant 
has not submitted the requested reports, it has not been demonstrated that the proposal is 
consistent with the objective within Clause 6.2(1)(a) and, therefore, the application is 
recommended for refusal.  
 

i. Clause 6.5 - Development in areas subject to aircraft noise 

 
The subject site is located within the ANEF 20-25 contour.  
 
Subject to standard conditions, which have been included in Attachment E, the proposal is 
capable of satisfying, and complying with this clause and relevant provisions within Part 2.6 of 
the MDCP 2011 respectively. 
 
Notwithstanding, the application is recommended for refusal.  
 
5(b) Inner West Local Environmental Plan 2022 
 

The Inner West Local Environment Plan 2022 (IWLEP) was gazetted on the 12th of August 
2022. As per Section 1.8A – Savings provisions, of this plan, as the subject development 
application was made before the commencement of this Plan, the application is to be 
determined as if the IWLEP 2022 had not commenced.  

Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979 requires 
consideration of any Environmental Planning Instrument (EPI), and (1)(a)(ii) also requires 
consideration of any EPI that has been subject to public consultation. The subject application 
was lodged on 06 April 2022. On this date, the IWLEP was a draft EPI, which had been publicly 
exhibited and was considered imminent and certain.  

The draft EPI contained the following amended provisions:  

• Changes to the objectives of the Aims of Plan 

• Changes to the objectives of zone  

 
The development is considered unacceptable having regard to the provisions of the Draft EPI 
for the following reasons:  

• The proposal is contrary to Draft Clause 1.2(2)(h) - Aims of Plan – as the proposal 
does not protect and conserve the environmental and cultural heritage and significant 
local character, 
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• The proposal is contrary to Draft Clause 1.2(2)(j) - Aims of Plan – as the proposal does 
not protect and enhance the amenity of Inner West for existing and future residents,  

• The proposal is inconsistent, or it has not been demonstrated that it is consistent, with 
the following Draft objectives of the R2 Zone: 

o To provide housing that is compatible with the character, style, orientation and 
pattern of surrounding buildings, streetscapes, works and landscaped areas. 

o To provide landscaped areas for the use and enjoyment of existing and future 
residents. 

o To protect and enhance the amenity of existing and future residents and the 
neighbourhood. 

 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of the Marrickville Development Control Plan 2011 (MDCP 2011).  
Part of MDCP 2011 Compliance 

Part 2.1 – Urban Design No – see discussion 
Part 2.3 – Site and Context Analysis No – see discussion 
Part 2.5 – Equity of Access and Mobility N/A 
Part 2.6 – Acoustic and Visual Privacy No – see discussion  
Part 2.7 – Solar Access and Overshadowing  No – see discussion 
Part 2.8 – Social Impact N/A 
Part 2.9 – Community Safety Yes 
Part 2.10 – Parking No – see discussion  
Part 2.11 – Fencing  Yes 
Part 2.12 – Signs and Advertising N/A 
Part 2.13 – Biodiversity  N/A 
Part 2.14 – Unique Environmental Features  N/A 
Part 2.16 – Energy Efficiency N/A 
Part 2.17 – Water Sensitive Urban Design  N/A  
Part 2.18 – Landscaping and Open Space No – see discussion 
Part 2.20 – Tree Management  No – see discussion  
Part 2.21 – Site Facilities and Waste Management No – see discussion 
Part 2.24 – Contaminated Land Yes  
Part 2.25 – Stormwater Management No – see discussion 
Part 3 – Subdivision  N/A 
Part 4.1 – Low Density Residential Development  No – see discussion 
Part 4.2 – Multi Dwelling Housing and Residential Flat 
Buildings  

N/A  

Part 4.3 – Boarding Houses N/A 
Part 5 – Commercial and Mixed Use Development N/A 
Part 6 – Industrial Development  N/A 
Part 8 – Heritage  No – see discussion  
Part 9 – Strategic Context No – see discussion 
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The following provides discussion of the relevant issues: 
 
a.  Part 2.1 – Urban Design 

 
Given the issues outlined elsewhere in this report, the proposal is inconsistent with the relevant 
Principles of this part as follows: 

• Principle 9, as the proposed development results in a form that does not preserve and 
enhance, and which adversely impacts, the distinctive character of the Don Street 
streetscape, 

• Principle 11, as the proposal does not respect the heritage values of the site and 
surrounds, which is demonstrated throughout this report.  

 
Accordingly, the proposed development does not satisfy C1 of this Part and is inconsistent 
with O1 as the development does not achieve high quality urban design. 
 
b. Part 2.1 – Site and context analysis 

 
Pursuant to C1,  
 

A site and context analysis must be submitted for all new development excluding internal 
alterations and minor external alterations and additions. 

 
The proposed external alterations and additions are considered to be major. As such, a site 
and context analysis was required for the application.  
 
A site and context analysis in accordance with the provisions of this part has not been 
submitted and the architectural plans submitted and the submitted architectural plans also do 
not contain the information required. As such, application is inconsistent with the provisions of 
this part.  
  
c. Part 2.6 – Acoustic and Visual Privacy 

 
Inter alia, the following controls apply: 
 

• C2(ii) Decks, balconies and verandas alongside boundaries and noisy walking 
surfaces or elevated side passages must be avoided where they face a residential 
building. 

• C3(ii) Elevated external decks for dwelling houses must generally be less than 10m 2 
in area and have a depth not greater than 1.5 metres so as to minimise privacy and 
noise impacts to surrounding dwellings. 

• C3(iii) First floor windows and balconies of a building that adjoins a residential property 
must be located so as to face the front or rear of the building. 

• C3(v) Where the visual privacy of adjacent residential properties is likely to be 
significantly affected from windows or balconies (by way of overlooking into the 
windows of habitable areas and private open spaces), one or more of the following 
measures must be applied:  

a. Fixed screens of a reasonable density (minimum 75% block out) to a minimum 
height of 1.6 metres from finished floor level must be fitted to balconies in a 
position suitable to alleviate loss of privacy; 
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b. Windows must have minimum sill height of 1.6 metres above finished floor level 
or fixed opaque glazing to any part of a window less than 1.6 metres above 
finished floor level; and  

c. Screen planting or planter boxes in appropriate positions may supplement the 
above two provisions in maintaining privacy of adjoining premises. 

 
No new windows are proposed to the eastern elevation. The proposed window (W04) to the 
western elevation is not aligned with windows on the adjoining site.  
 
The circular bay window to the rear, on the lower ground floor, would not result in undue visual 
privacy impacts as boundary fencing would provide adequate screening. However, the circular 
bay window, balcony and glass door serving it, on ground (middle) floor, which serve living 
areas, provide unobstructed 180-degeree views and direct sightlines into neighbouring private 
open space and windows. As such, this part of the proposal is inconsistent with C3(iii) and 
C3(v) and not supported. In addition, the large opening and balcony on this level, given living 
areas are located on it, are considered to have the potential for undue acoustic privacy impacts 
to surrounding sites. 
 
The balcony along the western side boundary on the first floor faces the adjoining dwelling 
house at No. 6 Don Street, which has windows directly opposite. As such, it is considered that 
this balcony, and doors proposed to access it, would result in undue visual and acoustic 
privacy impacts to this property. In addition, the balcony would allow direct sightlines into other 
surrounding properties. As such, this part of the proposal is inconsistent with C2(ii) and C3(v) 
and not supported. 
 
Whilst the proposed windows to the attic are considered reasonable, as these face the rear 
and are reasonably set back from windows and private open space at surrounding properties, 
as outlined previously, the attic addition is not supported. 
 
Given the above, the proposal is considered to be inconsistent with the following objectives of 
this part: 
 

• O1 To ensure new development and alterations and additions to existing buildings 
provide adequate visual and acoustic privacy for the residents and users of 
surrounding buildings. 

• O2 To design and orientate new residential development and alterations and additions 
to existing residential buildings in such a way to ensure adequate acoustic and visual 
privacy for occupants.  

• O3 To ensure new development does not unreasonably impact on the amenity of 
residential and other sensitive land uses by way of noise or vibration. 

 
d. Part 2.7 – Solar Access and Overshadowing  

 
C1 of this part, inter alia, outlines,  
 

Shadow diagrams must show the effect in plan and elevation view of existing and 
proposed overshadowing for June 21 at hourly intervals between 9.00am and 3.00pm. 
Shadow diagrams at only 9.00am, 12.00 noon and 3.00pm may be acceptable where 
it can be clearly demonstrated that any shadowing of a window, landscaped area or 
private open space of an adjoining building will receive solar access in accordance 
with Council requirements. 
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The applicant only submitted a perspective solar access/overshadowing analysis, which is not 
in accordance with C1 and inadequate to enable a satisfactory assessment of the impacts of 
overshadowing on adjoining properties. In addition, the provided solar access analysis does 
not allow for an assessment against controls concerned with solar access to the subject site 
(C8).  
 
Given the above, it cannot be determined whether the proposal is consistent with the following 
objectives of this part: 
 

• O1 To promote energy efficiency in the design, construction and use of buildings.  
• O2 To encourage the use of passive solar design.  
• O3 To protect solar access enjoyed by neighbours.  

 
e. Part 2.10 – Parking 

 
Pursuant to C1, dwelling houses are required to provide one (1) car space.  
 
The submitted plans do not depict on-site parking; however, the proposed alterations include 
replacement of the existing swing gates with a colour bond roll-up door at the rear lane and in 
the submitted Statement of Environmental Effects, the applicant outlines that “The proposal 
maintains the 2 informal car spaces that presently exist”. 
 
Council has no record of approval for on-site parking at the subject site and there is no existing 
vehicular crossing at the rear. As such, a new vehicular crossing would need to be constructed 
off the rear laneway to provide access to on-site parking.  
 
Given that the submitted plans do not provide sufficient detail with regard to on-site parking, it 
cannot be determined whether the proposal is consistent with the controls of this part. As such, 
it has not been demonstrated that the proposal is consistent with the following objectives of 
this part: 
 

• O4 To ensure parking provision and design is compatible with the particular 
development proposed. 

• O7 To ensure all parking facilities are safe, functional and accessible to all through 
compliance with design standards. 

 
f. Part 2.18 – Landscaping and Open Space 

 
Control C12 prescribes that  
 

Private open space 
i. The greater of 45m2 or 20% of the total site area with no dimension being less than 

3 metres, must be private open space. 
ii. A minimum 50% of private open space must be pervious. 

 
The submitted plans do not adequately depict areas of private open space (POS) and pervious 
open space, noting that areas proposed for on-site parking, which cannot be included when 
calculating these areas, have not been depicted.  
 
As such, it has not been demonstrated that the proposal complies with C12 and, given the 
lack of sufficient information submitted, it has not been demonstrated that the proposal is 
consistent with the following objectives of this part: 
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• O1 To promote site landscaping that conforms and complements the character of the 

individual building and the character of the area.  
• O3 To provide dwellings with outdoor recreation space.  
• O4 To minimise the extent of hard paved areas and facilitate rainwater infiltration.  
• O5 To improve the appearance, amenity and energy efficiency of development through 

integrated landscape design.  
 
g. Part 2.20 – Tree Management  

 
Council’s Arborist has assessed the proposal and raised no objections, subject to a canopy 
tree being planted, which could be readily conditioned.  
 
However, Council advised the applicant that, contingent on works required, including paving, 
to accommodate the two on-site car spaces, trees on neighbouring properties may be 
impacted. Given that amended plans were not submitted, it cannot be satisfactorily determined 
whether the proposal would adequately protect these trees.  
 
As such, it has not been demonstrated that the proposal is consistent with the following 
objective of this part: 
 

• O3 To protect trees within and adjacent to development sites and to ensure that all 
new development provides an opportunity for existing and new trees to grow. 

 
h. Part 2.21 – Site Facilities and Waste Management 

 
The applicant did not submit a recycling and waste management for the proposed works, 
which is contrary to C1 of Part 2.21.2.2. 
 
As such, it cannot be determined whether the proposal is consistent with the following 
objective of this part: 
 

• O5 To achieve waste reduction, waste separation and resource recovery in the 
demolition, design, construction and operation of buildings and land use activities 

 
i. Part 2.25 – Stormwater Management 

 
Currently, there is an overland flow path along the western side boundary of the subject site. 
Given the proposed nil side setback along this boundary, the proposal would block this 
overland flow path and, as such, has the potential to create additional runoff/nuisance flows 
onto the neighbouring property at No. 6 Don Street.  
 
As such, it has not been demonstrated that the proposal is consistent with the following 
objective of this part: 
 

• O1 To protect the urban environment from the effects of otherwise uncontrolled surface 
stormwater flows resulting from infrequent (and lesser) storm events.  
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j. Part 4.1 – Low Density Residential Development 

 
Part 4.1.4 Good urban design practice  
 
Given the issues outlined in this report, the proposed development is inconsistent with the 
following relevant provisions of this Part: 
 

2. Ensure new development maintains the established setback and enhances the 
streetscape character of the locality; 

3. Ensure the scale of development is appropriate for the site;  
4. Ensure the development is designed and uses materials and finishes which 

complement the locality; 
9. Plan for acoustic and visual privacy protection; and 

 
Part 4.1.5 Streetscape and design 
 
Given the issues outlined elsewhere in this report, the proposed development is inconsistent 
with the following relevant provisions of this Part: 
 

• O8 – As the proposed development, specifically the attic addition and curved roofs will 
be visible from the public domain and, given the siting, height, and overall massing, it 
is considered that the proposal will detract from the identifiable uniformity of the 
streetscape characteristics. 

 
Part 4.1.6.1 Floor space ratio and height 
 
Control C7 of this part outlines that  
 

Maximum permissible…height for any development must be consistent with the 
height…standards prescribed on the Height of Buildings (HOB)…Maps of MLEP 2011.  
 

As outlined elsewhere in this report, the proposal does not comply with the height of building 
development standard. 
 
Whilst the proposal complies with the floor space ratio development standard, the proposal is 
contrary to C8 of this part for the following reasons: 
 

• The proposal results in adverse visual and acoustic privacy impacts and it has not 
been demonstrated that the proposal will not result in adverse solar access impacts, 

• The proposal results in adverse bulk and scale impacts to the streetscape, 
• The proposed building setbacks result in adverse amenity impacts and block the 

existing overland flow path, 
• It has not been demonstrated that the proposal provides adequate pervious areas and 

landscaping, and 
• The proposal results in adverse visual impacts to adjoining sites. 

 
As such, the proposal is inconsistent with the following objectives of this part: 
 

• O10 To ensure development is of a scale and form that enhances the character and 
quality of streetscapes. 
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• O12 To ensure development allows adequate provision to be made on site for 
infiltration of stormwater and deep soil tree planting, landscaping and areas of private 
open space for outdoor recreation. 

 
Part 4.1.6.2 Building Setbacks  
 
The subject site has a width of less than 8 metres. As such, the minimum required side 
setbacks are considered on merit. As outlined in C10(ii): 
 

Visual impact, solar access to adjoining dwellings and street context determine 
ultimate setback. 

 
The proposed additions at the rear have a nil setback along the shared boundary with No. 6 
Don Street and a maximum height of approximately 6.3 metres. 
 
Currently, the two storey rear wing of the subject dwelling is set back by approximately 2.7 
metres from this boundary and the central, one storey, portion of the dwelling house on the 
adjoining site, No. 6 Don Street, is set back by approximately 800mm from this boundary. The 
light well at No. 6 Don Street includes a number of windows and doors, which provides daylight 
and solar access to a number of rooms, including living areas. In addition, the existing side 
boundary setbacks between these two properties allow for adequate air circulation. 
 
As outlined elsewhere in this report, it has not been demonstrated that the proposal maintains 
acceptable levels of solar access. Given its height and nil setback to the western boundary, it 
is considered that the proposed development results in unreasonable and adverse visual bulk 
and scale impacts to No. 6 Don Street and the proposal adversely impacts air circulation 
between these two properties. 
 
Given the above, the proposal is considered to be contrary to the following objective of this 
part: 
 

• O13 To ensure adequate separation between buildings for visual and acoustic privacy, 
solar access and air circulation. 

 
 
Part 4.1.6.3 Site Coverage 
 
The subject site has an area of 186sqm. As such, site coverage is assessed on merit (C13). 
The proposed development is considered inconsistent with O16 as it has not been 
demonstrated, and it cannot be determined, whether the proposed development provides 
adequate provision for outdoor recreation, deep soil tree planting, other landscaping, off-street 
car parking, and stormwater management.   
 
k. Part 8 – Heritage  

 
Council’s heritage advisor has assessed the proposal and provided, inter alia, the following 
comments. 
 

• No. 4 Don Street is not individually heritage listed but is a dwelling in a Heritage 
Conservation Area, the Enmore-Newtown HCA (HCA12). The dwelling is one half of a 
pair of semi-detached dwellings, with No. 2, and mirror-reverse planned about a central 
party wall. The dwelling and its attached partner are also located within the immediate 
vicinity of the Heritage Item i173, being terrace housing which extends across Nos. 51-
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67 Station Street and present their rear elevations to Station Lane, immediately across 
the lane from the subject pair of dwellings.  

• Nos. 2 and 4 Don Street are a pair of semi-detached Victorian Italianate style terraces, 
of two storeys set upon a basement level made possible by the fall to the rear of their 
site. Symmetrically planned around a party wall, No.2 presents its side elevation to 
Station Lane, and No. 4 to its neighbour No. 6. Both properties have rear lane access 
from Rawson Lane – from which laneways both houses are visible and appreciable.  

• As demonstrated in the Statement of Significance on pages 85-86 of the MDCP 2011, 
the dwellings reflect the core period of the HCA’s consolidation and each is considered 
a contributory dwelling in the Area. They also are part of the housing collection within 
the HCA, and as such are distinctive in their immediate setting.  

• In assessing any such proposal for development within a HCA, Council must consider 
whether or not there would be any adverse impact upon the significance of the HCA – 
pursuant to Cl.5.10 of the LEP.  

• HCA 12 is examined in detail in Part 8.2.14 of Council’s MDCP2011 (pages 81-84). 
Parts 8.2.14.1, the Statement of Significance for the Area, together with Parts 8.2.14.2 
and 8.2.14.5 set out the essential parameters for considering changes to properties 
within the HCA, and making sure they contribute positively to it. 

• Having examined the plans I would make the following comments and suggestions 
regarding the proposed works:  

o It is not possible to reach any other conclusion but that this proposal would 
diminish the contribution that the subject dwelling makes to the HCA, and by 
the impact of the changes proposed to it, the HCA would be adversely 
impacted. 

o The proposal is therefore, not supported in heritage terms.  
o The extent of demolition proposed for the dwelling is inconsistent with its 

location in a HCA, and with all the planning objectives and controls set out in 
Council’s DCP to assist development compatible with the Area’s articulated 
and detailed significance. Little of the building’s existing envelope, spaces and 
fabric would be left undisturbed by this proposal, which would entail the removal 
of spaces, structure, external and internal envelope and finishes, including 
significant component elements of such a dwelling. 

o The corroborative character of Nos. 2 and 4 Don Street would be extinguished, 
by the unsympathetic, inconsistent changes proposed for No. 4. In particular, 
the significant form of the dwelling will be obscured and diminished by proposed 
works formulated without regard to the guidance of the DCP.  

o It is appreciated that this dwelling is not a heritage item, but it is considered a 
contributory item and should be treated as such. 

o Accordingly, the analysis and conclusions of the HIS supporting the application 
are not concurred with.  

o The attic level proposal relies upon a Clause 4.6 objection to the controls with 
which it does not comply, most obviously height. However, the proposed 
addition is also in trouble considered against the consistent, consolidated 
planning measures for this locality, directed at conservation of its heritage. With 
all respect, the proposed additional level must profoundly fail the tests of 
reasonability and public interest.  

• The proposal could not be supported in heritage terms. A revised strategy for the 
upgrade of this dwelling with regard to its heritage interest, heritage values and 
importance in its context is eminently capable of preparation.  
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Given the above, the development is considered to have adverse impact to the heritage 
conservation area and would not be consistent with the objectives and controls contained 
within Part 8.3 of MDCP 2011. 
 
l. Part 9 – Strategic Context 

 
The subject site is located within the Camdenville (Precinct 14). Given the issues outlined in 
this report, the proposal is inconsistent with relevant provisions of this part as follows: 
 

• The proposed development does not protect and preserve the contributory building on 
the site and the proposed alterations and additions are unsympathetic to the existing 
building, streetscape and HCA. 

• The proposed development does not protect the identified values of the Enmore-
Newtown Heritage Conservation Area. 

 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that the proposal will have an 
adverse impact on the locality in the following way: 
 

• The proposed development has an adverse impact on the contributory item within the 
Heritage Conservation Area and Streetscape. 

• The proposed development would result in adverse visual and acoustic privacy and 
adverse visual bulk impacts on surrounding properties. 

• It has not been demonstrated that the proposal would maintain an acceptable level of 
solar access to the subject and adjoining sites. 

• It has not been demonstrated that the proposal would adequately manage stormwater. 
• It has not been demonstrated that the proposal will protect neighbouring buildings and 

trees. 
• It has not been demonstrated that adequate areas of open space and landscaping are 

provided. 
 
5(e)  The suitability of the site for the development 
 
It is considered that the proposal will have an adverse impact on the adjoining properties, the 
streetscape and heritage conservation area. Therefore, it is considered that the site is 
unsuitable to accommodate the proposed development.  
 
5(f)  Any submissions 
 
The application was notified in accordance with the Community Engagement Framework for 
a period of 14 days to surrounding properties. 
 
6 submissions were received in response to the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 
 

- Missing and incorrect information 
- Daylight and solar access 
- Visual bulk impacts to surrounding sites 
- Visual and acoustic privacy impacts 
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- Impacts of excavation on existing walls and footings at neighbouring properties 
- Parking  
- Landscaping and impact on trees 
- Party wall 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
 
Issue: Loss of outlook to sky from No. 6 Don Street 
Comment: Whilst such view/outlook is not protected, as outlined elsewhere in this report, the 
proposed development is considered to result in undue visual bulk and scale impacts and the 
loss of this outlook is a direct result of the unreasonable scale and side setback along the 
western boundary. 
 
Issue: Proposal was not discussed with neighbours prior to lodging DA 
Comment: There is no requirement for applicants to discuss a proposed development with 
neighbours prior to lodging a DA. 
 
Issue: Light pollution for adjoining properties 
Comment: Given the large areas of glazing and balconies on the upper levels, especially on 
the middle level that serves living areas, it is considered that the proposed development has 
the potential for undue light pollution. The size of the openings and balconies could be 
amended via conditions to minimise this impact; however, the application is recommended for 
refusal. 
 
5(g)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 
- Heritage 
- Development Engineer 
- Urban Forest 
 
6(b) External 
 
N/A 
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7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.12 levies would be payable for the proposal.  
 
The carrying out of the proposed development would result in an increased demand for public 
amenities and public services within the area. A condition requiring that contribution to be paid 
should be imposed on any consent granted. 
 
8. Conclusion 
 
The proposal generally does not comply with the aims, objectives and design parameters 
contained in Marrickville Local Environmental Plan 2011 and Marrickville Development Control 
Plan 2011.  
 
The development would result in significant impacts on the amenity of the adjoining properties 
and the streetscape and is not considered to be in the public interest.  
 
The application is unsupportable, and, in view of the circumstances, refusal of the application 
is recommended. 
 
 
9. Recommendation 
 
That the Inner West Local Planning Panel, exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 1979, 
refuse Development Application No. DA/2022/0242 “To demolish part of the premises and 
carry out ground, first and second floor alterations and additions to a dwelling house at 4 Don 
Street, Newtown for the reasons outlined in this report and Attachment A. 
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Attachment A – Reasons for Refusal 
 

1. The proposed development is inconsistent with and has not demonstrated compliance 
with Marrickville Local Environmental Plan 2011, pursuant to Section 4.15(1)(a)(i) of 
the Environmental Planning and Assessment Act 1979, including: 

a. Clause 1.2(2)(g) - Aims of Plan. 

b. Clause 4.3 - Height of buildings. 

c. Clause 5.10(1)(a) and (b) - Heritage conservation. 

d. Clause 6.2(1)(a) - Earthworks 
 

2. The submitted 4.6 variation does not provide sufficient environmental planning 
grounds to justify the variation and is not considered in the public interest, being 
inconsistent with the objectives 1(a), 1(b), and 1(c) of clause 4.3 within the MLEP 2011. 
 

3. The proposed development is inconsistent with and has not demonstrated compliance 
with Draft Inner West Local Environmental Plan 2020, pursuant to Section 4.15(1)(a)(ii) 
of the Environmental Planning and Assessment Act 1979, including: 
a. Draft Clause 1.2(2)(h) - Aims of Plan. 

b. Draft Clause 1.2(2)(j) - Aims of Plan. 

c. Draft Clause 2.3 - Zone objectives and Land Use Table. 
 

4. The proposed development is inconsistent with and has not demonstrated compliance 
with the Marrickville Development Control Plan 2011, pursuant to Section 4.15(1)(a)(iii) 
of the Environmental Planning and Assessment Act 1979, including: 
a. Part 2.1 Urban Design. 

b. Part 2.3 Site and context analysis 

c. Part 2.6 Acoustic and Visual Privacy 

d. Part 2.7 Solar Access and Overshadowing  

e. Part 2.10 Parking 

f. Part 2.18 Landscaping and Open Space 

g. Part 2.20 Tree Management  

h. Part 2.21 Site Facilities and Waste Management 

i. Part 2.25 Stormwater Management 

j. Part 4.1 Low Density Residential Development 

k. Part 8 Heritage  

l. Part 9 Strategic Context 

5. The proposed development will result in adverse impacts on the built environment in 
the locality pursuant to Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979. 
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6. The proposal has not demonstrated that the site is suitable for the development 
pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment Act 
1979. 

7. The proposal has not demonstrated it is in the public interest pursuant to Section 
4.15(1)(e) of the Environmental Planning and Assessment Act 1979. 

8. The architectural plans and supporting documentation lodged are not in accordance 
with the approved form and Councils DA lodgement requirements pursuant to Section 
4.15(1)(a)(iv) of the Environmental Planning and Assessment Act 1979. 

 

9. The proposed development does not have party wall consent and consent for 
proposed encroachments of the owners of No. 2 Don Street. As such, owner's consent 
to which the development application relates has not been provided/obtained pursuant 
to Section 23(1) of the Environmental Planning and Assessment Regulation 2021 and 
Section 4.15(1)(a)(iv) of the Environmental Planning and Assessment Act 1979 No 
203. 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards  
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Attachment D – Statement of Heritage Significance  
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Attachment E – Conditions of consent if Panel approves the 
application 
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