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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2020/1120 
Address 63 Northumberland Avenue STANMORE  NSW  2048 
Proposal To carry out alterations and additions to the existing building to 

provide a mixed use development containing a ground floor shop 
and 3 one bedroom apartments with associated landscaping and 
parking and construction of an office building at rear of the site. 

Date of Lodgement 18 December 2020 
Applicant Mr Bill Jurukovski 
Owner Mr Bill Jurukovski 

Mrs Neda Jurukovski 
Number of Submissions Initial: 3 
Value of works $264,000 
Reason for determination at 
Planning Panel 

Clause 4.6 variation exceeds 10% 

Main Issues Floor Space Ratio, Heritage 
Recommendation Approval with Conditions 
Attachment A Recommended conditions of consent 
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council to carry out alterations 
and additions to the existing building to provide a mixed-use development containing a ground 
floor shop and 3 one-bedroom apartments with associated landscaping and parking and 
construction of an office at rear of the site at 63 Northumberland Avenue Stanmore. 
 
The application was notified to surrounding properties and 3 submissions were received in 
response to the initial notification. 
 
The main issues that have arisen from the application include: 

 
 A portion of the development is not permissible under the zoning applying to the 

land and this portion of the proposal relies on existing use rights; 
 The development represents a 34.2% breach to the FSR development standard; 

and 
 The proposal is within the Annandale Farm Heritage Conservation Area (HCA) 

and some design elements detract from the HCA. 
 
Despite the non-compliances, the proposal generally complies with the aims, objectives and 
design parameters contained in the relevant State Environmental Planning Policies (SEPPs), 
Marrickville Local Environmental Plan 2011 (MLEP 2011) and Marrickville Development 
Control Plan 2011 (MDCP 2011). 
 
The potential impacts to the surrounding environment have been considered as part of the 
assessment process. Potential impacts from the development are considered to be acceptable 
given the context of the site and the desired future character of the precinct. 
 
Therefore the application is recommended for approval.  
 
The application represents a breach of more than 10% to the FSR development standard. 
While a portion of the development is subject to existing use rights and therefore not strictly 
subject to the development standards applicable to the site, the FSR of the proposal is still a 
consideration in assessing the suitability of the development. In the circumstances, having 
regard to the development as a whole, the application is put to the Panel for determination for 
an abundance of caution. 
 

2. Proposal 
 
Approval is sought to carry out alterations and additions to the existing building to provide a 
mixed-use development containing a ground floor shop and 3 one-bedroom apartments with 
associated landscaping and parking and construction of an office building at rear of the site, 
and includes the following: 
 

 Internal altetrations to the ground floor of the building to continue the existing use 
of a shop and separate apartment. 

 Internal alterations to the first floor of the building to create 2 new apartments. 
 Demolition of the rear garage. 
 Construction of a new single storey office building to the rear of the site. 
 Alterations to the northern and western façades of the main building to reinstate 

original windows and doors to the front portion of the building and new 
contemporary windows at the rear. 

 Construction of a new pergola, stairway and green terrace/roof to the top of the 
building. 
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 Provision of a single car parking space to the rear of the main building and 
associated landscaping. 

 Continue the use of the existing shop as a convenience store (neighbourhood 
shop) to operate from 7.00am to 8.00pm daily. 

 Operate the proposed office from 7.30am to 8.00pm daily. 
 

3. Site Description 
 
The subject site is located on the south-eastern corner of the intersection of Northumberland 
Avenue and Albany Road. The site consists of 1 allotment and is generally rectangular in 
shape with a total area of 222.9sqm and is legally described as 63 Northumberland Avenue 
Stanmore. 
 
The site has a frontage to Northumberland Avenue of 6.095 metres and a secondary frontage 
of approximately 36.575 metres to Albany Road. 
 
The site supports a two-storey mixed use building containing a shop and separate apartment 
on the ground floor and a single apartment on the first floor with a detached single storey 
garage at the rear of the site. The adjoining properties support single and two storey dwelling 
houses. 
 
The property is located within the Annandale Farm Heritage Conservation Area and is zoned 
B1 – Neighbourhood Centre under the Marrickville Local Environmental Plan 2011. 
 

 
 
4. Background 
 
4(a)  Site history 
 
The following application outlines the relevant development history of the subject site:  
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Application Proposal Decision & Date 
BA 467/69 Alterations to existing shop and dwelling Approved – 9 October 1969 
BA 51/74 Additions to dwelling Approved – 2 April 1974 
PDA/2020/0365 Alterations and additions to existing 

buildings 
Advice Issued – 9 November 
2020 

 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
15 March 2021 Council wrote to the applicant requesting additional information to 

address the following: 
 Existing use rights. 
 Heritage conservation. 
 The suitability of the roof top garden in relation to heritage, 

streetscape presentation and FSR. 
 The rear office structure in relation to form, overshadowing and 

FSR. 
 The materials and finishes proposed. 
 The design and location of carparking and open space. 

7 - 16 April 2021 Email correspondence between the applicant and Council seeks to 
address issues of BASIX compliance, heritage and discussing 
requested amendments. 

5 May 2021 Access to information request made by applicant for historical files 
relating to the site provided by Council’s Access to Information Team to 
the applicant and amended plans submitted for “discussion only”. 

19 & 20 May 
2021 

Meeting between Council and applicant to discuss final amendments 
and final heritage advice provided in writing. 

26 May 2021 Amended plans, Heritage Impact Statement, Clause 4.6 variation 
request and historical documents to address existing use rights 
provided. These amended plans and information are the subject of this 
assessment report. 

2 June 2021 Council requested information clarifying the overall height of the building 
and the proposed operating hours of the shop. 

2 June 2021 The applicant provided amended plans clarifying the height and 
proposed operating hours for the shop. These amended plans and 
information also form part of this assessment report. 

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Existing Use Rights 
 
5(a)(i) Environmental Planning and Assessment Act 1979 
 
The property is zoned B1 – Neighbourhood Centre under the zoning provision applying to the 
land. The commercial premises, dwellings above the commercial premises and detached 
office building are permitted with consent under the zoning provisions. However, within the B1 
zone the only residential accommodation permitted with consent are dwelling houses and 
shop top housing. These uses are defined as follows: 
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“dwelling house means a building containing only one dwelling” 
 
“shop top housing means one or more dwellings located above ground floor retail 
premises or business premises” 

 
The development provides a building which contains a commercial tenancy and three 
dwellings. As such the development cannot be considered a dwelling house. Two of the 
proposed dwellings meet the definition of shop top housing being wholly located above the 
ground floor business premises. However, the ground floor dwelling provides a residential use 
on the ground floor. As this dwelling is not located above a ground floor retail or business 
premises, it cannot be considered shop top housing and is prohibited in the B1 zone and 
therefore not permissible under the zoning provisions applicable to the land. 
 
Notwithstanding, there is currently a ground floor residence at the site and this portion of the 
development relies on existing use rights which are examined below. 
 
Division 4.11 (Part 4.65 – 4.68) of the Environmental Planning and Assessment Act 1979 
contains provisions that provide a framework for the definition of an ‘existing use’ and provides 
further limitations and regulation for the continuation and development of existing uses. 
 
Firstly, Part 4.65 of the Act provides a definition of an existing use. In plain terms an existing 
use is defined in the following manner:  
 

 It is a use that was lawfully commenced 
 It is a use that is currently prohibited 
 It is a use that has not been abandoned since the time that it became a prohibited 

use 
 
The applicant has supported the application with discussion and documentation to 
demonstrate the site benefits from existing use rights and that the use has not been 
abandoned. The main points are summarised below: 
 

 Under the previous environmental planning instruments applying to the land, being 
the County of Cumberland Planning Scheme Ordinance, the Marrickville Planning 
Scheme Ordinance and the Marrickville Local Environmental Plan 2001, 
residential uses on the ground floor were permissible at the site. 

 Two previous applications, being BA 467/69 and BA 51/74 included in the approval 
of a ground floor dwelling at the site provide evidence the site was lawfully 
approved for a shop and ground floor residence.  

 The Marrickville Local Environmental Plan 2011 came into force in 2011, at which 
time the ground floor residential use became prohibited. 

 The applicant provided leasing information from 2011 to 2021 confirming that that 
part of the site was continuously used/leased as a ground floor dwelling since 2011 
when the ground floor residential use became prohibited. 

 
Given the above, it is considered that the ground floor residential use of the premises is a use 
that was lawfully commenced on the site, which is prohibited under the current planning 
controls, and has not been abandoned since 2011 when the use became prohibited. 
 
It is noted that Part 4.67(3) of the Act specifies that: 
 

“An environmental planning instrument may, in accordance with this Act, contain 
provisions extending, expanding or supplementing the incorporated provisions, but any 
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provisions (other than incorporated provisions) in such an instrument that, but for this 
subsection, would derogate or have the effect of derogating from the incorporated 
provisions have no force or effect while the incorporated provisions remain in force”. 

 
As such, the provisions contained in MLEP 2011 do not apply to the portion of the development 
subject to existing use rights, being the ground floor dwelling. Rather, Division 4.11 of the Act 
services to enable the continuation of an existing use and refers to the relevant regulations 
(Environmental Planning and Assessment Regulation 2000) with respect to the premises 
being enlarged, expanded or intensified; or being altered or extended for the existing use. 
 
5(a)(ii) Environmental Planning and Assessment Regulation 2000 
 
Clauses 41-43 of the EP&A Regulations 2000 are relevant to the development as they set out 
the matters for consideration for enlargement, expansion or intensification of existing uses and 
the consent requirements for alterations and additions to an existing use.  
 
The proposal involves alterations to the ground floor residential portion of the building which 
is permitted by Clause 41(1) of the EP&A Regulations 2000.  
 
The existing use will undergo alterations and additions within the existing building footprint to 
provide a dwelling on the ground floor. The floor area associated with the ground floor 
apartment is being expanded. It is therefore considered that the proposal does result in an 
enlargement, expansion or intensification of the existing use. This enlargement, expansion or 
intensification relates to the existing use being carried out only on the land to which the use 
applies and Clause 42 is therefore satisfied.  
 
The proposed works would be for the existing part residential use of the ground floor of the 
building, thereby satisfying Clause 43(2) of the EP&A Regulations 2000. 
 
5(a)(iii) Land and Environment Court Planning Principles – Existing Use 

Assessments 
 
In Land and Environment Court proceedings Fodor Investments v Hornsby Shire Council 
[2005] NSWLEC 71 at 17, Senior Commissioner Roseth established a planning principle for 
the assessment of existing use rights. The ‘Redevelopment – existing use rights and merit 
assessment’ Planning Principle developed as a result of that judgement is used below to 
assess the merits of the development, specifically paragraph 17 which is reproduced below: 
 

“17 Four questions usually arise in the assessment of existing use rights 
developments, namely:” 

1. How do the bulk and scale (as expressed by height, floor space ratio and setbacks) of 
the proposal relate to what is permissible on surrounding sites? 

 
Height 
 
A maximum building height of 9.5 metres applies to the land and the immediately adjoining 
sites under Clause 4.3 of MLEP 2011. The proposal has a maximum height of approximately 
9.5 metres which complies the height limit. 
 
FSR  
 
The site is afforded an FSR of 0.85:1 in accordance with Clause 4.4 in MLEP 2011.  
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Surrounding sites generally have a maximum permissible FSR of 0.6:1. However, it is noted 
that surrounding development is on land labelled “F” on the Floor Space Ratio Map and in 
accordance with Clause 4.4(2A) in MLEP 2011, should the development constitute only a 
dwelling house, the allowable FSR would be between 0.6:1 and 1.1:1 at neighbouring sites, 
depending on allotment size. 
 
The proposed FSR is 1.14:1 (254.88sqm) which exceeds the maximum allowable FSR of 
0.85:1 (189.46sqm). The extent of the breach is 64.83sqm or 34.2%. However, the proposed 
breach is supportable on environmental planning grounds and is discussed in detail later in 
this report under the provisions of Marrickville Local Environmental Plan 2011 in Section 
(b)(iii). 
 
Setbacks 
 
The setbacks proposed are generally consistent with the building setbacks of surrounding 
development and generally unaltered by the proposal. The development maintains the 
footprint of the existing main building on the site and as such the existing setbacks are 
retained. 
 
These building setbacks are considered acceptable to ensure neighbours retain adequate 
access to sunlight, to allow view sharing, to preserve established tree and vegetation corridors 
and provide adequate separation between buildings to maintain privacy. The proposed 
building setbacks are consistent with the objectives for building setbacks within MDCP 2011. 
 
2. What is the relevance of the building in which the existing use takes place? 
 
The existing building on site contains a shop with an attached ground floor dwelling and 
dwelling at the first floor. The development would continue to be used as a mixed-use building 
with a commercial premises and attached dwellings. The development would not result in an 
expansion of the existing main building and the building remains of a scale and form that is 
consistent with surrounding development. 
 
3. What are the impacts of the development on adjoining land? 
 
The development has no significant adverse impacts on adjoining land. The requirements of 
MDCP 2011 do not strictly apply to the development. Despite this, the proposal is generally 
compliant with the relevant provisions of MDCP 2011 relating to privacy, overshadowing, 
visual bulk and general amenity, which is discussed later in this report. 
 
4. What is the internal amenity? 
 
The development incorporates suitably sized internal spaces, facilities, open space and a 
number of window openings for each dwelling which is resultant in acceptable internal amenity 
for this use. 
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Conclusion 
 
The proposal has been assessed against the planning principle established by the Court in 
relation to existing use rights. The proposal is unlikely to have any unreasonable impacts upon 
adjoining properties or the streetscape. 
 
It is noted that given the proposal has established existing use rights for ground floor dwelling, 
there is no requirement for this portion of the development to strictly comply with any 
requirements of MLEP 2011 and MDCP 2011. 
 
Notwithstanding, the provisions contained within MLEP 2011 and MDCP 2011 are relevant to 
the application in that they provide guidelines to ensure the proposal is suitable with regard to 
bulk and scale, environmental considerations and amenity. An assessment of the 
development having regard to the provisions of the relevant controls is provided below. 
 
5(b) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 55—Remediation of Land 
 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
 Marrickville Local Environmental Plan 2011 

 
The following provides further discussion of the relevant issues:  
 
5(b)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. MDCP 2011 provides controls and 
guidelines for remediation works. SEPP 55 requires the consent authority to be satisfied that 
“the site is, or can be made, suitable for the proposed use” prior to the granting of consent. 
 
The site has not been used in the past for activities which could have potentially contaminated 
the site. It is considered that the site will not require remediation in accordance with SEPP 55.  
 
5(b)(ii) State Environmental Planning Policy (Building Sustainability Index: 

BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
5(b)(iii) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 
 

 Clause 2.3  - Zone objectives and Land Use Table 
 Clause 2.7 - Demolition 
 Clause 4.3 - Height of buildings 
 Clause 4.4 - Floor space ratio 
 Clause 4.5 - Calculation of floor space ratio and site area 
 Clause 4.6 - Exceptions to development standards 
 Clause 5.4 - Controls relating to miscellaneous permissible uses 
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 Clause 5.10 - Heritage Conservation 
 Clause 6.1-  Earthworks 
 Clause 6.5 - Development in areas subject to aircraft noise 

 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Existing Proposal Non compliance Complies 
Height of Building 
Maximum permissible: 
9.5 metres 

 
8.2 metres 

 
9.5 metres 

 
N/A 

 
Yes  

Floor Space Ratio 
Maximum permissible: 
0.85:1 or 189.46sqm 

 
1.09:1 
242sqm 

 
1.14:1  
254.88sqm 

 
64.83sqm  
34.2% 

 
No 

 
(i) Clause 2.3 - Land Use Table and Zone Objectives  

 
The site is zoned B1 – Neighbourhood Centre under the MLEP 2011. The MLEP 2011 defines 
the development as shop top housing, neighbourhood shop and office premises. 
 
These land uses are permitted with consent within the zone. The development is consistent 
with the objectives of the B1 – Neighbourhood Centre zone. 
 
The component of the development comprising a dwelling with residential accommodation on 
the ground floor is prohibited under the zoning provisions applying to the land. However, the 
site benefits from existing use rights under Division 4.11 of the Environmental Planning and 
Assessment Act 1979 and is acceptable in this regard. 
 

(ii) Height of Buildings (Clause 4.3) 
 
A maximum building height of 9.5 metres applies to the land as indicated on the Height of 
Buildings Map that accompanies MLEP 2011. The development has a maximum height of 
9.5metres which complies with the height development standard. 
 

(iii) Floor Space Ratio (Clause 4.4) 
 
A maximum floor space ratio (FSR) of 0.85:1 applies to the land as indicated on the Floor 
Space Ratio Map that accompanies MLEP 2011. 
 
The development has a gross floor area (GFA) of 254.88sqm which equates to a FSR of 1.14:1 
on the 222.92sqm site which does not comply with the FSR development standard. The 
application was accompanied by a written submission in relation to the contravention of the 
FSR development standard in accordance with Clause 4.6 of MLEP 2011. 
 

(iv) Exceptions to Development Standards (Clause 4.6) 
 
As outlined in table above, the proposal results in a breach of the following development 
standards: 
 

 Clause 4.4 - Floor space ratio 
 
The applicant seeks a variation to the floor space ratio development standard under Clause 
4.4 of MLEP 2011 by 34.2% (64.83sqm).  
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Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of MLEP 2011 below. 
 
A written request has been submitted to Council in accordance with Clause 4.6(3) of MLEP 
2011 justifying the proposed contravention of the development standard which is summarised 
as follows: 
 

 The existing building on the site already breaches the FSR development standard 
by 52.51sqm or 28%, having an FSR of 1.09:1. 

 The additional floor area resulting from the proposal is minimal being an additional 
12.32sqm. 

 The proposal does not result in additional bulk at the site which would result in 
adverse impacts to neighbouring properties or the streetscape while improving the 
amenity of the existing building. 

 The proposal largely maintains the building footprint and bulk already existing at 
the site and therefore remains compatible with the established character of the 
area. 

 
The applicant’s written rationale adequately demonstrates compliance with the development 
standard is unnecessary in the circumstances of the case, and that there are sufficient 
environmental planning grounds to justify contravening the development standard. 
 
It is considered the development is in the public interest because it is consistent with the 
objectives of the B1 Neighbourhood Centre zone, in accordance with Clause 4.6(4)(a)(ii) of 
the MLEP 2011 for the following reasons: 
 

 The proposal retains a small-scale neighbourhood shop and introduces a small 
scale office use that will serve the needs of the surrounding neighbourhood. 

 The proposal provides housing attached to non-residential uses which is of a scale 
compatible with the surrounding area, as demonstrated by no adverse privacy, 
overshadowing or streetscape impacts resulting from the development. 

 The development maintains the existing shop fronting both Northumberland 
Avenue and Albany Road which generates an active street frontage. 

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the floor space ratio development standard, in accordance with Clause 
4.6(4)(a)(ii) of the MLEP 2011 for the following reasons: 
 

 The existing FSR at the site currently breaches the development standard and the 
additional FSR proposed is minimal and remains consistent with the established 
scale of the area. 

 The bulk and scale of the proposal does not result in any adverse impacts to 
surrounding properties or the streetscape as a result of privacy, overshadowing, 
visual bulk or building setbacks and is therefore consistent with the desired future 
character of the area. 

 The development generally complies with all other controls that seek to limit 
building scale including the maximum building height, building setbacks, and 
landscaping and open space and therefore is considered to have minimal 
environmental impacts on adjoining properties and the public domain. 
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 The development is acceptable having regard to the relevant heritage 
conservation and streetscape controls and therefore is considered to have minimal 
environmental impacts on the public domain 

 
The concurrence of the Planning Secretary may be assumed for matters dealt with by Local 
Planning Panels. 
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of the applicable local environmental plan. For the reasons outlined above, 
there are sufficient planning grounds to justify the departure from floor space ratio and it is 
recommended the Clause 4.6 exception be granted. 
 

(v) Controls relating to miscellaneous permissible uses (Clause 5.4) 
 
The proposal inlcudes a neighbourhood shop which is limited in floor area to a maximum of 
100sqm under Clause 5.4(7). The proposed shop has a floor area of 49.67sqm and is 
compliant. 
 

(vi) Heritage Conservation (Clause 5.10) 
 
The site is located within the Annandale Farm Heritage Conservation Area (HCA) The 
development is generally accetpable having regard to the relevent provisions of Clause 5.10 
of MLEP 2011 and Part 8 of MDCP 2011 for the following reasons: 
 

 The development reinstates period elements of the original front portion of the 
building which will contribute postively to the conservation area. 

 The development is of a scale and form that is approriate within the conservation 
area. 

 The development is supported by a Heritage Impact Statement which outlines the 
suitablility of the proposal within the conservation area. 

 The additions to the roof top and the rear of the site will not result in adverse 
hertiage impacts given there is limited visibility from the primary frontage and 
limited scale. 

 Given the above, the development conserves the environmental heritage of the 
area. 

 
The application was referral to Council’s Heritage Specialist who generally supported the 
application, however some of the materials and finishes proposed are not consistent with the 
conervation area, particualrly the grey and white colour scheme. As a result these finishes 
would detract from the significance of the conservation area. Conditions are recommended in 
Attachment A requiring amended colours and finishes that are more appropiate to the 
conservation area. 
 
5(c) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The development is considered acceptable having regard to the provisions of the Draft IWLEP 
2020. 
 
5(d) Development Control Plans 
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The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
 
Part of MDCP 2011 Compliance 
Part 2.1 – Urban Design Yes  
Part 2.3 – Site and Context Analysis Yes 
Part 2.5 – Equity of Access and Mobility No – see discussion 
Part 2.6 – Acoustic and Visual Privacy Yes – see discussion  
Part 2.7 – Solar Access and Overshadowing  Yes – see discussion 
Part 2.9 – Community Safety Yes 
Part 2.10 – Parking No – see discussion  
Part 2.11 – Fencing  Yes 
Part 2.18 – Landscaping and Open Space No – see discussion 
Part 2.20 – Tree Management  Yes 
Part 2.21 – Site Facilities and Waste Management Yes 
Part 2.25 – Stormwater Management Yes 
Part 5 – Commercial and Mixed Use Development Yes – see discussion  
Part 8 – Heritage  Yes – see discussion 

under MLEP 2011 
Part 9 – Strategic Context Yes 

 
The following provides discussion of the relevant issues: 
 
(i) Equity of Access and Mobility (Part 2.5) 
 
Part 2.5 of MDCP 2011 requires consideration to be given to accessibility before granting 
development consent. 
 
For the commercial component of the development Part 2.5 of MDCP 2011 requires the 
following: 
 

 Appropriate access for all persons through the principal entrance of a building and 
a continuous accessible path of travel (CAPT), designed in accordance with the 
National Construction Code (Building Code of Australia) and relevant Australian 
Standards; and 

 General access for all persons to appropriate sanitary facilities and other common 
facilities including kitchens, lunch room, shower facilities and outdoor recreational 
facilities. 

 
The existing commercial premises is not accessible and no works are proposed to make the 
commercial tenancy accessible. While this is contrary to MDCP 2011, the proposal largely 
maintains the existing commercial tenancy and includes limited work to the commercial area 
and internal fit out. As such, it considered onerous to require the development to upgrade the 
commercial premises to provide accessibility. 
 
Additionally, any accessible upgrade that would be required to the principal entrance of the 
commercial tenancy would compromise the heritage shopfront which is a positive element of 
the building and streetscape and severely limits the functionality of the internal space given 
any ramp would occupy a substantial amount of floor area. 
 
Given the circumstances, the proposed development is considered reasonable having regard 
to accessibly and a variation to the requirements of Part 2.5 of MDCP 2011 is considered 
acceptable in the circumstances. 
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Despite the above, the requirements of MDCP 2011 are effectively superseded by the 
introduction of the Premises Standards.  An assessment of whether or not these aspects of 
the proposal fully comply with the requirements of relevant Australian Standards and the 
Premises Standards has not been undertaken as part of this assessment. That assessment 
is required to form part of the assessment under the Premises Standards at the Construction 
Certificate stage of the proposal. 
 
Notwithstanding the above, the new tenancy located at the rear of the site does not contain 
the same encumbrances and such is required to be accessible, and conditions are included 
in the recommendation to ensure this.  
 
(ii) Acoustic and Visual Privacy (Part 2.6) 
 
Part 2.6 of MDCP 2011 contains objective and controls relating to visual and acoustic privacy. 
The development is acceptable having regard to privacy for the following reasons: 
 

 Windows to the northern and western elevations of the development look to the 
street and do not result in visual privacy impacts. 

 The windows to the southern elevation of the development are all existing and as 
such the existing level of visual privacy is maintained. 

 The deck and rear facing windows at the ground floor of the main building look to 
the open space and carparking of the subject site and will not result in overlooking 
impacts to neighbours. 

 The balcony and rear facing windows to the first floor of the main building 
incorporate suitable screening to the southern and eastern elevations to mitigate 
any overlooking impacts. 

 The new roof top terrace is orientated towards the public domain and away from 
southern neighbouring properties thereby mitigating any adverse overlooking or 
acoustic privacy impacts. 

 The office building contains windows that look to the street and into the subject 
site and do not result in overlooking impacts to neighbours. 

 The low impact nature of the office and neighbourhood shop use coupled with 
limited hours of operation indicates the proposed uses are unlikely to result in 
acoustic privacy impacts to surrounding residents. 

 Standard conditions are included in the recommendation regarding noise levels to 
ensure the commercial uses do not result in adverse amenity impacts. 

 
(iii) Solar Access and Overshadowing (Part 2.7) 
 
Part 2.7 of MDCP 2011 contains objectives and controls regarding overshadowing and solar 
access. 
 
Overshadowing 
 
The applicant submitted hourly shadow diagrams in accordance with Control 1 within Part 2.7 
MDCP 2011. The shadow diagrams illustrate that the solar access to adjoining properties will 
not be adversely impacted upon by the carrying out of the development. The extent of the 
overshadowing caused by the development is summarised as follows: 
 
21 June, 9:00am: Minor additional overshadowing will occur to a portion of the private 

open space of 65 Northumberland Avenue.   
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21 June, 12:00pm: Minor additional overshadowing will occur to a portion of the private 
open space of 65 Northumberland Avenue. 

 
21 June, 3:00pm: No additional overshadowing to neighbouring private open space or 

windows. 
 
Control 2 within Part 2.7 of MDCP 2011 sets out the requirements for new development with 
regard to solar access for surrounding buildings which include the retention of a minimum of 
2 hours direct solar access to neighbouring private open space and principal living area 
windows between 9.00am and 3.00pm on June 21. 
 
The development results in some additional overshadowing to the neighbouring private open 
space of 65 Northumberland Avenue, which is to the south of the subject site. This additional 
overshadowing is very minor and the neighbouring private open space would still retain 2 
hours solar access between 9.00am and 3.00pm on June 21. As such, the development is 
acceptable and complies with the requirements of MDCP 2011. It also noted that 
March/September shadow diagrams where provided which demonstrate a high level of solar 
access will also be retained to the neighbour’s private open space during the equinoxes. 
 
Solar Access 
 
The mixed-use development has been designed in an energy efficient manner for the following 
reasons: 
 

 Each apartment has a living area window positioned within 30 degrees east and 20 
degrees west of true north and will allow for direct sunlight for at least two hours over 
a minimum of 50% of the glazed surface between 9:00am and 3:00pm on 21 June; 
and 

 The communal open space provided for the development receives a minimum two 
hours of direct sunlight over 50% of its finished surface between 9.00am and 3.00pm 
on 21 June. 

 
Given the above the development is reasonable having regard to the objectives and controls 
relating to solar access and overshadowing as contained in MDCP 2011. 
 
(iv) Parking (Part 2.10) 
 
Part 2.10 of MDCP 2011 contains objectives and controls relating to car parking. 
 
The site is located within Parking Area 2 under MDCP 2011 and would require the provision 
of 2 car parking spaces having regard to the provisions table in Control 1 and the calculation 
requirements of Control 2. The development provides 1 car parking space and as such does 
not comply with the relevant provisions and has a shortfall of 1 car parking space. 
 
However, the development is within close proximity of public transport with access to bus 
routes along Salisbury Road and Parramatta Road and is within walking distance of Stanmore 
Railway Station. Given the proximity to public transport, the small unit size and limited 
commercial uses, a variation to the car parking requirements is acceptable in this 
circumstance. 
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(v) Landscaping and Open Space (Part 2.18) 
 
Part 2.18.11.7 of MDCP 2011 contains objectives and controls relating to landscaping and 
private open space for mixed use developments. 
 
Control 26 requires each apartment to have private open space in the form of a deck or 
balcony accessible from the principal living area with a minimum size of 8sqm and minimum 
width of 2 metres. Each unit is provided with private open space in the form of a deck or 
balcony accessible from the principal living area. Unit 2 has access to the roof top terrace 
which far exceeds the minimum size requirements. Units 1 and 3 have access to a balcony or 
deck with sizes of 8.4sqm and 9.74sqm respectively. However, both have a width of only 1.7 
metres and as such do not strictly comply with Control 26. Notwithstanding, the non-
compliance is minor and given the units are 1 bedroom this minor non-compliance in width is 
not considered to adversely impact the amenity of the dwellings and the private open space 
proposed will be a suitable area of recreation. It is also noted that the car parking space is a 
landscaped area and could be used as common open space if required. 
 
The development provides landscaping to all areas of the site not covered by building, 
including Grasscrete to the car parking area. The level of landscaping is considered 
acceptable for the site given the small lot size, its B1 zoning and is comparable with the level 
of landscaping of similar surrounding properties. As such, the development complies with 
Control 25 regarding landscaped area. 
 
Given the above the development is reasonable having regard to the objectives and controls 
relating to landscaping and open space as contained in MDCP 2011. 
 
(vi) Hours of Operation (Part 5.3.1.4) 
 
The proposal seeks to use the convenience store and office for the following hours: 
 

 Shop: 7.00am to 8.00pm Mondays to Sundays 
 Office: 7.30am to 8.00pm Mondays to Sundays 

 
The site is located within a small neighbourhood centre at the intersection of Northumberland 
Avenue and Albany Road. While there is residential accommodation within close proximity of 
the site the hours of operation proposed are within reasonable business hours and are unlikely 
to result in any adverse impacts. The use of the premises as a small office and convenience 
store is a use that is unlikely to result in adverse amenity impacts by way of noise, patrons or 
deliveries and the hours of operation proposed are acceptable.  
 
A condition is included in Attachment A restricting the hours of operation to the hours 
proposed. 
 
5(e) Other Matters 
 

(i) Office Fitout 
 
The office building fit out includes a full kitchen and bathroom and has a design akin to a 
residential use. Concern is raised that the building is designed in manner which is easily 
adaptable to accommodate an additional dwelling on the site which would not be permissible 
under the planning controls. As such, a condition is included in the recommendation to delete 
the proposed shower in the office and limit the size of the bathroom to only include the toilet 
and wash basin to ensure the building cannot be used for a residential purpose. 
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5(f) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(g) The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is considered 
suitable to accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(h) Any submissions 
 
The application was notified in accordance with Marrickville Development Control Plan 2011 
for a period of 14 days to surrounding properties. 3 submissions were received in response to 
the initial notification. 
 
The following issues raised in submissions have been discussed in this report: 
 

 Floor space ratio – see Section 5(b), LEP discussion. 
 Heritage – see Section 5(b), LEP discussion. 
 Permissibility of office use – see Section 5(b), LEP discussion. 
 Overshadowing – see Section 5(d), DCP discussion. 
 Privacy – see Section 5(d), DCP discussion. 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue:   Streetscape impacts as a result of the roof top terrace 
Comment: Concern is raised that the roof top terrace will be ‘unsightly’ and visible from the 

street and the use of the area by one of the dwellings will result in washing and 
other elements on the roof which will further impact the street. The roof top will 
not be highly visible from the street being setback to the south-eastern side of 
the roof away from the street frontages. Additionally, not the whole roof top is 
usable with planting proposed to the northern and western edges of the roof 
which further increases the setback of the usable area from the street. As such, 
the roof top is considered acceptable from a streetscape perspective and 
activities taking place on the roof top will not be readily visible from the 
streetscape. 

 
Issue:   Ceiling heights 
Comment: Concern was raised that some ceiling heights would not comply with the 

National Construction Code. All proposed ceiling heights are compliant. 
 
Issue:   First floor to rear office building 
Comment: The first floor proposed to the office building was removed during the 

assessment process and the rear structure is now single storey.  
 
5(i) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
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The proposal is not considered to be contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

 Heritage 
 Urban Ecology 
 Building 
 Waste 
 Engineering 

 

7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions are payable for the proposal. The carrying out of the development 
would result in an increased demand for public amenities and public services within the area. 
A contribution of $2728.34 would be required for the development under Marrickville Section 
94/94A Contributions Plan 2014.  A condition requiring that contribution to be paid is included 
in the recommendation. 
 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest. 
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 

9. Recommendation 
 
The applicant has made a written request pursuant to Clause 4.6 to vary Clause 4.4 of the 
Marrickville Local Environmental Plan 2011. After considering the request, and assuming the 
concurrence of the Secretary has been given, the Panel is satisfied that compliance with the 
standard is unnecessary in the circumstance of the case and that there are sufficient 
environmental planning grounds to support the variation. The proposed development will be 
in the public interest because the exceedance is not inconsistent with the objectives of the 
standard and of the zone in which the development is to be carried out. 
 
That the Inner West Local Planning Panel exercising the functions of the Council as the 
consent authority, pursuant to s4.16 of the Environmental Planning and Assessment Act 1979, 
grant consent to Development Application No. DA/2020/ To carry out alterations and additions 
to the existing building to provide a mixed use development containing a ground floor shop 
and 3 one bedroom apartments with associated landscaping and parking and construction of 
an office building at rear of the site at 63 Northumberland Avenue STANMORE NSW  2048 
subject to the conditions listed in Attachment A. 
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards  
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