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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA/2020/0691 
Address 5 Bruce Street ASHFIELD  NSW  2131 
Proposal Demolition of the existing building and construction of a 4-storey 

residential flat building 
Date of Lodgement 26 August 2020 
Applicant CD Architects 
Owner C-Corp Nominess Pty Ltd 
Number of Submissions Initial: 39 

After Renotification: 17 
Value of works $4,720,477.00 
Reason for determination at 
Planning Panel 

Number of submissions exceeds officer delegation 
Development to which SEPP 65 applies 

Main Issues Existing use rights, bulk and scale, ADG, heritage and view loss 
Recommendation Approval with Conditions 
Attachment A Recommended Conditions of Consent 
Attachment B Plans of Proposed Development 
Attachment C Existing Use Rights – Memorandum of Advice 
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Note: Due to scale of map, not all objectors could be shown.   
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council for the demolition of an 
existing building and construction of a 4-storey residential flat building at 5 Bruce Street, 
Ashfield. The application was notified to surrounding properties and 39 submissions were 
received in response to the initial notification. Following the submission of amended plans 
and additional information to Council, 17 submissions were received in response to 
renotification of the application. 
 
The main issues that have arisen from the application include:  
 

• The demonstration of existing use rights and compliance with the ‘Redevelopment – 
existing use rights and merit assessment’ Planning Principle, particularly having 
regard to bulk and scale; 

• Compliance with the Apartment Design Guide (ADG); 
• Impact of the proposed development on the surrounding Heritage Conservation Area; 

and 
• View loss from properties to the south and compliance with the ‘Views – general 

principles’ Planning Principle.  
 
Amended plans were received during the assessment process which seek to address the 
above concerns and the application is recommended for approval.  
 
2. Proposal 
 
The application seeks development consent for the following works: 
 

• Demolition of the existing flats and structures within the rear yard; 
• Removal of one (1) site tree; 
• Construction of a 4-storey residential flat building containing 16 apartments including 

two (2) levels of basement containing 17 car parking spaces, one (1) car wash bay, 
four (4) bicycle spaces, one (1) motorcycle space and waste storage areas accessed 
from Bruce Street; 

• Construction of a communal open space area at the rear of the site; and 
• Planting of 41 trees and palms with associated landscaping works. 

 
3. Site Description 
 
The subject site is located on the western side of Bruce Street, between Wallace Street and 
Elizabeth Street, Ashfield. The site has a total area of area 921.8sqm and is legally 
described as Lot 2 in Deposited Plan 656147. 
 
The site has a frontage to Bruce Street of 21.6 metres. The site supports a two (2) storey 
building containing two (2) individual flats. The adjoining properties to the north, east and 
west support single storey dwelling houses. The sites immediately to the south contain 4-
storey residential flat buildings. A 3-storey multi-dwelling housing development is currently 
under construction to the east of the site at 3 Ormond Street, Ashfield.  
 
The site is located within the R2 – Low Density Residential zone. The property is located 
within the Federal Fyle Heritage Conservation Area.  
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4. Background 
 
4(a) Site history 
 
The following application outlines the relevant development history of the subject site:  
 
Subject Site 
 
Application Proposal Decision & Date 
6.1998.163.1 Amendment to 163/98b to replace 

garage with carport  
Approved 13/07/1998 

6.1988.75.1 Front fence Approved 05/04/1988 
6.1986.277.1 Additions to flats Approved 07/04/1987 
6.1985.421.1 Addition to flat building Refused 15/04/1986 
6.1984.104.1 Double garage Approved 18/04/1984 
 
4(b) Application history 
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
26 August 2020 Application lodged with Council 
12 October 2020 Site inspection undertaken 
21 October 2020 Request for additional information issued to applicant (detailed 

below) 
11 November 2020 Additional information submitted to Council (detailed below) 
22 December 2020 Request for additional information issued to applicant (detailed 

below) 
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19 January 2021 Additional information submitted to Council (detailed below) 
A request for additional information was issued to the applicant on 21 October 2020 which 
required the following: 
 

• Legal advice and further substantiation be provided regarding existing use rights; 
• Raised concern that the development (should existing use rights be established) 

would not satisfy the ‘Redevelopment – existing use rights and merit assessment’ 
Planning Principle, particularly having regard to bulk, scale and solar access; 

• Communal space be provided on the site in accordance with the ADG; 
• The overall depth of apartment of a number of apartments be amended so as to not 

exceed the minimum requirements of the ADG; 
• Apartment 304 be amended to meet the internal area requirements of the ADG; 
• The basement storage areas clearly be designated to individual apartments; 
• Photomontages be provided which demonstrate the impact of the proposed 

development on the Federal Fyle Heritage Conservation Area (HCA) and heritage 
items fronting Bruce Street; 

• An additional 3m northern side setback be provided for the top floor to minimise the 
visual impact on the adjacent heritage item; 

• The palette of materials be amended to not include dark colours and to be in keeping 
with the palette of materials used throughout the HCA; 

• Raised concern regarding the amenity of the bedroom in Apartment G04 given the 
proximity to the driveway; 

• Raised concern regarding the interface of the bin holding room with the adjacent 
neighbours and required the street presentation be free from bins expect for the time 
of collection. All doorways to the bin/bulky waste storage areas and transfer routes 
be amended to be 1,200mm wide; 

• Further details of the fencing of the front courtyards be provided to ensure adequate 
privacy for the future residents; 

• A Water Sensitive Urban Design (WSUD) design plan and supporting documentation 
be submitted; 

• The Stormwater Plan be amended; 
• A Preliminary Site Investigation be submitted (and potentially a Detailed Site 

Contamination Investigation depending on the findings of the PSI). Should this 
identify that the land is contaminated, and the land requires remedial works, a 
Remediation Action Plan to be submitted; 

• One (1) motorbike parking space be provided; 
• Details of the proposed mailbox be provided; 
• Any communal external clothes drying area be shown on the plans; 
• The location of all required boosters and substations be shown on the plans; and 
• Raised concern regarding potential view loss from 7A Bruce Street.  

 
Additional information (including amended plans) was submitted to Council on  11 November 
2020 which generally satisfied the above, with the exception of the following matters raised 
in a further request for additional information issued to the applicant on 22 December 2020: 
 

• Concern is still raised that the proposed development does not provide an 
appropriate transition between the single storey dwellings to the north and the 4-
storey flat buildings to the south. Further consideration must be given to reducing the 
overall bulk and scale of the development to a provide a transition when viewed from 
the streetscape and surrounding properties; 

• Further consideration should be given to the presentation of the front ground floor 
apartment to the street including the provision of additional landscaping within the 
front setback to increase privacy; 
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• Further evidence should be obtained regarding the abandonment of existing use 
rights between 1986 and now; 

• The matter of view loss must be addressed, having specific regard to the ‘Views – 
general principles’ Planning Principle. 

 
Additional information was submitted to Council on 19 January 2021 which further recessed 
the fourth floor from the front building line, provided a declaration from the previous property 
owner that the existing building was occupied as two (2) individual flats between 1984 and 
2020 and an assessment of proposed development against the ‘Views – general principles’ 
Planning Principle. 
 
It is generally considered that the additional information and amended plans submitted to 
Council have adequately addressed all concerns raised by Council in the requests for 
additional information.  
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Existing Use Rights 
 
5(a)(i) Environmental Planning and Assessment Act 1979 
 
Division 4.11 (Part 4.65 – 4.68) of the Environmental Planning and Assessment Act 1979 
contains provisions that provide a framework for the definition of an ‘existing use’ and 
provides further limitation and regulation for the continuance and development of existing 
uses. 
 
Firstly, Part 4.65 of the Act provides a definition of an existing use. In plain terms an existing 
use is defined in the following manner: 
 

• It is a use that was lawfully commenced; 
• It is a use that is currently prohibited; and 
• It is a use that has not been abandoned since the time that it became a prohibited 

use. 
 
At the request of Council, additional information was submitted to Council which 
demonstrated that the site benefits from existing use rights. Specifically, the following 
information was submitted: 
 

• The residence called “Eureka” had been constructed on the site in 1885; 
• Between 1904 and 1915 the residence was used as a school known as Katandra 

College; 
• During the mid-1920’s the residence was converted to flats, known as Katandra Flats 

as confirmed by the Sands Postal Directory entry for 1924 and repeated in 1925, 
1926 and 1930;  

• Building applications were lodged to Council in 1984 and 1985 for alterations and 
additions to flats. In the Council Officer’s report for each application the premises is 
described as a 2-storey residential flat building. It is also noted in the 1985 report that 
“the premises has existing use rights as Class II (Res Flat Building)”; 

• A statutory declaration was obtained from the owner of the property between 1984 
and 2020 which states the use as two (2) individual flats was continued throughout 
their ownership; 
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• Water, gas and electricity bills from 2019 and 2020 which state the buildings use as 
being flats; 

• Residential flat buildings are prohibited on the site under the Ashfield Local 
Environmental Plan 2013. The site was previously zoned 2A under the Ashfield Local 
Environmental Plan 1985, of which residential flat buildings was a prohibited used.  

 
In addition to the detailed site history provided in the legal advice submitted to Council, an 
assessment of recent case law regarding the characterisation of flats as residential flat 
buildings having regard to existing use rights was undertaken.  
 
Given the above, it is considered that the application has satisfactorily demonstrated that the 
site benefits from existing use rights as a residential flat building in that it was lawfully 
commenced, is a use that is currently prohibited and is a use that has not been abandoned 
since the time that it became a prohibited used.  

 
As existing use rights are enjoyed, the provisions contained in ALEP 2013 do not strictly 
apply to the development. Rather, Division 4.11 of the Act enables the continuation of an 
existing use and refers to the relevant regulations (Environmental Planning and Assessment 
Regulation 2000) with respect to the property being enlarged, expanded or intensified, or 
being altered or extended for the existing use.  
 
5(a)(ii) Environmental Planning and Assessment Regulation 2000 
 
Clause 41-43 of the EP&A Regulations 2000 are relevant to the development as they set out 
the matters for consideration for enlargement, expansion or intensification of existing uses 
and the consent requirements for alterations and additions to an existing use.  
 
The proposal involves alterations to the flats which is permitted by Clause 41(1) of the EP&A 
Regulations 2000.  
 
The proposed development will result in an expansion of the existing use. It is therefore 
considered that the proposal results in an enlargement, expansion or intensification of the 
existing use. This enlargement, expansion or intensification relates to the existing use being 
carried out only on the land to which the use applies and Clause 42 is therefore satisfied.  
 
The proposed works would be for the existing use of the building as flats, thereby satisfying 
Clause 43(2) of the EP&A Regulations 2000. A planning merits assessment is below. 
 
5(a)(iii) Land and Environment Court Planning Principles – Existing Use 
Assessments  
 
In Land and Environment Court proceedings Fodor Investments v Hornsby Shire Council 
[2005] NSWLEC at 17, Senior Commissioner Roseth established a planning principle for the 
assessment of existing use rights. The ‘Redevelopment – existing use rights and merit 
assessment’ Planning Principle developed as a result of that judgment is used hereunder to 
assess the merits of the development, specifically paragraph 17 which is reproduced below: 
 
“17. Four questions usually arise in the assessment of existing use rights developments, 
namely:” 
 

1. How do the bulk and scale (as expressed by height, floor space ratio and 
setbacks) of the proposal relate to what is permissible on surrounding sites? 
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Height 
 
A maximum building height of 8.5 metres applies to the land and the surrounding sites under 
Clause 4.3 of ALEP 2013. The proposed development has a maximum height of 14 metres 
which does not comply with the building height development standard. It is noted that the 
residential flat buildings to the south at 7 and 7A Bruce Street exceed the maximum building 
height permitted and are of a similar height to that proposed. An assessment of the 
proposed building height against the objectives of the Height of Buildings development 
standard has been undertaken to determine the suitably of the height. The objectives of the 
standard are as follows: 
 

(a) To achieve high quality built form for all buildings, 
(b) To maintain satisfactory sky exposure and daylight to existing buildings, to the sides 

and rear of taller buildings and to public areas, including parks, streets and lanes, 
(c) To provide a transition in built form and land use intensity between different areas 

having particular regard to the transition between heritage items and other buildings; 
(d) To maintain satisfactory solar access to existing buildings and public areas.  

 
It is considered that the proposed development is of a high quality built form, and generally 
satisfies the nine (9) design quality principles to guide the design of residential apartment 
development.  
 
Having regard to sky exposure, daylight and solar access to existing buildings, the proposed 
development will result in overshadowing to the north facing windows and balconies at 7A 
Bruce Street. With the exception of three (3) apartments on the first floor, all other 
apartments will continue to experience a minimum of two (2) hours of direct solar access 
between 9.00am and 3.00pm on 21 June. Given the east-west orientation of the site, it is 
considered difficult to retain solar access to every apartment. The proposed development 
satisfies the visual privacy objectives of the ADG and has been positioned so as to minimise 
any overshadowing impacts. As such, it is considered that the proposed development will 
maintain adequate sky exposure, daylight and solar access to the adjacent property.  
 
A number of amendments were made throughout the assessment process to increase the 
setback of the fourth floor from the northern and eastern property boundaries. As a result, 
views of the fourth floor will be minimal from the street and the development will generally 
read as three (3) stories. Where visible from the street, the fourth floor will appear recessive. 
When viewed from the neighbouring properties, it is considered that the development has 
been sufficiently setback and an appropriate mix of materials and building articulation has 
been provided so as to minimise the visual bulk. As such, it is considered that the proposed 
development will provide an appropriate transition between the single storey heritage item to 
the north and to the 4-storey residential flat building to the south.  
 
Given the above, it is considered that the proposed building height satisfies the objectives if 
the Height of Buildings development standard and is acceptable.  
 
FSR 
 
The site and surrounding sites are afforded an FSR of 0.5:1 in accordance with Clause 4.4 
of ALEP 2013. The development has an FSR of 1.29:1 (1,189sqm) which does not comply 
with the FSR development standard. An assessment of the proposed floor space ratio 
against the objectives of the Floor Space Ratio development standard has been undertaken 
to determine the suitably of the floor space ratio. The objectives of the standard are as 
follows 
 

(a) to establish standards for development density and intensity of land use, 
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(b) to provide consistency in the bulk and scale of new development with existing 
development, 

(c) to minimise adverse environmental impacts on heritage conservation areas and 
heritage items, 

(d) to protect the use or enjoyment of adjoining properties and the public domain, 
(e) to maintain an appropriate visual relationship between new development and the 

existing character of areas that are not undergoing, and are not likely to undergo, a 
substantial transformation 

 
It is considered that the proposed development is consistent in bulk and scale with the 
adjacent residential flat buildings to the south and maintains an appropriate visual 
relationship between the new development and the existing character of the area. The fourth 
floor has been recessed to provide a transition in scale, however the subject development 
has been afforded additional width given the width of the site in comparison.  
 
The proposed development will result in minimal adverse environmental impacts on the 
surrounding heritage conservation area and adjacent heritage item to the north with 
appropriate setbacks provided. The existing building is ranked as a Contributory 4 
(detracting) building and as such, no objection is raised to its demolition. The application was 
referred to Council’s Heritage Advisor who raised no objection to the proposed works subject 
to the imposition of appropriate conditions regarding the materials, finishes and salvaging of 
existing materials.  
 
It is considered that the proposed development will generally protect the use or enjoyment of 
adjoining properties. An assessment of the solar access impacts on the adjoining properties 
has been undertaken above. The proposed development satisfies the visual privacy 
objectives of the ADG. A further assessment of view loss for the adjoining properties is 
undertaken below.  
 
Given the above, it is considered that the proposed floor space ratio satisfies the objectives if 
the Floor Space Ratio development standard and is acceptable. 
 
Setbacks 
 
The setbacks proposed are generally consistent with the building setbacks of surrounding 
properties. The proposed setbacks will not have an unreasonable impact on adjoining 
properties having regard to solar access, visual privacy, bulk and scale. The proposed 
development satisfies the visual privacy objectives of the ADG. 
 

2. What is the relevance of the building in which the existing use takes place? 
 
The existing building on site contains two (2) individual flats that is generally consistent in 
terms of bulk and form with the low density residential dwellings to the north and the south. 
The development would continue to be used for the current purpose (a residential flat 
building) and is of a scale and form that provides an appropriate transition between the 
neighbouring development.  
 
It is noted that the existing building is ranked as a Contributory 4 (detracting) building and as 
such, no objection is raised to its demolition. 
 

3. What are the impacts of the development on the adjoining land? 
 
The development has minimal adverse impacts on adjoining land. The proposal is generally 
consistent with the relevant provisions of the ADG and CIWDCP 2016 relating to privacy, 
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5 Bruce Street 

overshadowing, visual bulk and general amenity. Significant concern was raised in the 
submissions regarding the loss of views from the north facing balconies at 7A Bruce Street. 
 
The following is an assessment of the view loss in accordance with the planning principle 
established by Senior Commissioner Roseth in Tenacity Consulting v Warringah (2004) 
NSWLEC 140.  
 
Step 1 - The first step is the assessment of views to be affected  
(Water views are valued more highly than land views. Iconic views (eg of the Opera House, 
the Harbour Bridge or North Head) are valued more highly than views without icons. Whole 
views are valued more highly than partial views, eg a water view in which the interface 
between land and water is visible is more valuable than one in which it is obscured.) 
 
District land outlooks are currently experienced from the third floor and centre/rear of the 
second floor of 7A Bruce Street, whilst some partial outlooks are experienced from the 
middle of the second floor. The outlooks are generally across Ashfield and are not 
considered to be iconic or significant views. The outlook is depicted below: 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

Image 1: Outlook north from the third floor and centre of 7A Bruce Street.  
 

 
Image 2: Outlook northwest from the third floor and centre of 7A Bruce Street. 
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5 Bruce Street 

 
Image 3: Outlook northwest from the second floor and centre of 7A Bruce Street. 

 

 
Image 4: Partial outlook north from the second floor and centre of 7A Bruce Street. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Image 5: Obstructed outlook from the first floor and centre of the 7A Bruce Street. 

 
Step 2 - The second step is to consider from what part of the property the views are 
obtained.  
(For example the protection of views across side boundaries is more difficult than the 
protection of views from front and rear boundaries. In addition, whether the view is enjoyed 
from a standing or sitting position may also be relevant. Sitting views are more difficult to 
protect than standing views. The expectation to retain side views and sitting views is often 
unrealistic.) 
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Outlooks are obtained across the side property boundary. Outlooks can be gained from a 
standing and sitting position on the balconies. 
 
Step 3 - The third step is to assess the extent of the impact. 
(This should be done for the whole of the property, not just for the view that is affected. The 
impact on views from living areas is more significant than from bedrooms or service areas 
(though views from kitchens are highly valued because people spend so much time in them). 
The impact may be assessed quantitatively, but in many cases this can be meaningless. For 
example, it is unhelpful to say that the view loss is 20% if it includes one of the sails of the 
Opera House. It is usually more useful to assess the view loss qualitatively as negligible, 
minor, moderate, severe or devastating.) 
 
Given the height of the proposed development, it is expected that the north facing balconies 
at 7A Bruce Street (with the exception of the rearmost balconies) will experience the 
complete loss of outlook to the north and northwest. It is noted however that the east- facing 
balconies will retain outlooks to the northeast and east, however will lose outlook to the north 
and northwest.  
 
Step 4 - The fourth step is to assess the reasonableness of the proposal that is causing the 
impact. (A development that complies with all planning controls would be considered more 
reasonable than one that breaches them. Where an impact on views arises as a result of 
non-compliance with one or more planning controls, even a moderate impact may be 
considered unreasonable. With a complying proposal, the question should be asked whether 
a more skilful design could provide the applicant with the same development potential and 
amenity and reduce the impact on the views of neighbours. If the answer to that question is 
no, then the view impact of a complying development would probably be considered 
acceptable and the view sharing reasonable.) 
 
It is acknowledged that the majority of north facing balconies at 7A Bruce Street will 
experience significant loss of outlook as a result of the proposed development, with the most 
affected properties being those currently experiencing unobscured land outlook towards the 
centre and rear of the second and third floors.  
 
The proposed development satisfies the visual privacy objectives of the ADG. The proposed 
development does not comply with the maximum building height permitted on the site, 
however given the development relies on existing use rights, strict compliance is not 
required. As discussed above, it is considered that the proposed building height generally 
satisfies the objectives of the development standard.  
 
As to whether a more skilful design could provide the applicant with the same development 
potential and amenity and reduce the impact on the views of neighbours, it is considered that 
the only way to retain outlooks for the subject balconies would be through the deletion of a 
number of proposed apartments. Therefore, the same development potential would not be 
achieved.  
 
However, when giving weight to the significance of the views, they are not considered to be 
significant or iconic, and are enjoyed across side property boundaries where they are 
traditionally more difficult to protect.  Given the above, it is not considered reasonable to 
require modification of the proposal purely on the basis of view loss.  
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4. What is the internal amenity? 

 
The development incorporates suitably sized internal spaces, facilities and a number of 
window openings for each apartment which is generally compliant with the ADG and 
resultant in acceptable internal amenity for this use.  
 
Concluding remarks 
 
The proposal has been assessed against the four (4) planning principles established by the 
NSW Land and Environment Court in relation to existing use rights. The proposal is unlikely 
to have any unreasonable impacts upon the adjoining properties and/or the streetscape.  
 
The use was lawfully established and the development proposed seeks a continuation of the 
established use.  
 
As such, the development is considered acceptable having regard to the provisions of 
Division 4.11 of the Environmental Planning and Assessment Act 1979 and Council is 
satisfied the subject site benefits from existing use rights and the development proposed is a 
continuation of that existing use.  
 
5(b) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• State Environmental Planning Policy No. 55—Remediation of Land 
• State Environmental Planning Policy No. 65—Design Quality of Residential 

Apartment Development 
• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  
• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
• Ashfield Local Environmental Plan 2013 

The following provides further discussion of the relevant issues:  
 
5(b)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. CIWDCP2016 provides controls 
and guidelines for remediation works. SEPP 55 requires the consent authority to be satisfied 
that “the site is, or can be made, suitable for the proposed use” prior to the granting of 
consent. 
 
A Preliminary Site Investigation (PSI) was submitted which found that there is a Low Risk of 
Contamination that may affect the proposed development and that the site can be made 
suitable for the proposed development, subject to the implementation of a number of 
recommendations include the completion of a Detailed Site Investigation (DSI).  
 
The contamination documents have been reviewed and found that the site can be made 
suitable for the proposed use after the completion of the DSI. To ensure that these works are 
undertaken, conditions are included in accordance with Clause 7 of SEPP 55 including the 
undertaking of the recommendations provided in the PSI.  
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5(b)(ii) State Environmental Planning Policy No 65 - Design Quality of 
Residential Apartment Development  
 
The development is subject to the requirements of State Environmental Planning Policy No. 
65 – Design Quality of Residential Apartment Development (SEPP 65). SEPP 65 prescribes 
nine (9) design quality principles to guide the design of residential apartment development 
and to assist in assessing such developments. The principles relate to key design issues 
including context and neighbourhood character, built form and scale, density, sustainability, 
landscape, amenity, safety, housing diversity and social interaction and aesthetics.  
 
A statement from a qualified Architect was submitted with the application verifying that they 
designed, or directed the design of, the development. The statement also provides an 
explanation that verifies how the design quality principles are achieved within the 
development and demonstrates, in terms of the Apartment Design Guide (ADG), how the 
objectives in Parts 3 and 4 of the guide have been achieved. 
 
The development is acceptable having regard to the nine (9) design quality principles. 
 
Apartment Design Guide 
 
The Apartment Design Guide (ADG) contains objectives, design criteria and design 
guidelines for residential apartment development. In accordance with Clause 6A of the 
SEPP certain requirements contained within CIWDCP 2016 do not apply. In this regard the 
objectives, design criteria and design guidelines set out in Parts 3 and 4 of the ADG prevail. 
The following provides further discussion of the relevant issues: 
 
Communal and Open Space 
 
The ADG prescribes the following requirements for communal and open space: 
• Communal open space has a minimum area equal to 25% of the site. 
• Developments achieve a minimum of 50% direct sunlight to the principal usable part of 

the communal open space for a minimum of 2 hours between 9 am and 3 pm on 21 
June (mid-winter). 

 
Comment: An area of communal open space is provided on the ground floor at the rear of 
the site which measures 253.6sqm, being 27.5% of the site, and will be provided with at 
least 50% direct sunlight for more than two (2) hours between 9am and 3pm on 21 June.  
 
Deep Soil Zones 
 
The ADG prescribes the following minimum requirements for deep soil zones: 
 

Site Area Minimum Dimensions Deep Soil Zone  
(% of site area) 

650m2 - 1,500m2 3m 7% 
 
Comment: 100sqm, being 10.8% of the site, is provided as deep soil zones.  
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Visual Privacy/Building Separation 
 
The ADG prescribes the following minimum required separation distances from buildings to 
the side and rear boundaries:  
 

Building Height Habitable rooms and 
balconies 

Non-habitable rooms 

Up to 12 metres (4 storeys) 6 metres 3 metres 
Up to 25 metres (5-8 
storeys) 

9 metres 4.5 metres 

Over 25 metres (9+ storeys) 12 metres 6 metres 
 
Comment:  
 
A minimum northern side setback of 3m is provided to the north and 3.1m to the south. The 
setback to the rear is 6m which complies 
 
A minimum building separation of 3.6m is provide to the single dwelling to the north. The 
development otherwise generally maintains a 4.2m building separation to the north. A 
minimum building separation of 5.9m is provided to the residential flat building to the south 
with a maximum building separation of 8.7m.  
 
Whilst strict compliance with Design Criteria 1 of Part 3F of the ADG is not achieved, it is 
considered that the development satisfies Objective 3F-1 in that adequate building 
separation distances are equitably shared with neighbouring sites to achieve reasonable 
levels of visual privacy for the following reasons: 
 

• The dwelling house to the north maintains only a 660mm side setback and the 
residential flat building to the south maintains a minimum 2.1m side setback and 
maximum 3m side setback which makes compliance with the building separation 
requirements difficult; 

• All side facing windows proposed are high-level windows which will not result in any 
unreasonable overlooking impacts to the adjacent properties with the exception of 
the windows opposite the lift on the northern elevation. The corridor windows do not 
serve habitable spaces and are setback an appropriate distance (8m) from the side 
property boundary to mitigate any overlooking impact to the adjacent properties; 

• All other proposed windows are orientated towards the front or rear of the property 
and are located a sufficient distance from the property boundaries to mitigate any 
overlooking impacts; and 

• All balconies proposed are orientated towards the front or rear of the property. All 
balconies on the northern side at the rear property have been provided with 1.6m 
high solid balustrades to minimise any overlooking impacts to the north whilst all 
balconies on the southern side are partly enclosed to the south by the apartment to 
which they are attached. All balconies are located a sufficient distance from the 
property boundary and as such, no concern is raised regarding overlooking impacts.  

 
Solar and Daylight Access 
 
The ADG prescribes the following requirements for solar and daylight access: 
 
• Living rooms and private open spaces of at least 70% of apartments in a building 

receive a minimum of 2 hours direct sunlight between 9.00am and 3.00pm at mid-
winter. 
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• A maximum of 15% of apartments in a building receive no direct sunlight between 
9.00am and 3.00pm at mid-winter. 

 
Comment: 12 apartments, being 75% of the apartments, will receive a minimum of two (2) 
hours of direct solar access between 9.00am and 3.00pm on 21 June, whilst no apartments 
will receive no direct sunlight.  
 
Natural Ventilation 
 
The ADG prescribes the following requirements for natural ventilation: 
 
• At least 60% of apartments are naturally cross ventilated in the first 9 storeys of the 

building. Apartments at 10 storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows adequate natural ventilation and 
cannot be fully enclosed. 

• Overall depth of a cross-over or cross-through apartment does not exceed 18 metres, 
measured glass line to glass line. 

 
Comment: All apartments have been designed to be naturally cross ventilated. With the 
exception of Apartment G03, the overall depth of each apartment does not exceed 18m. 
Apartment G03 is however a dual access apartment with adequate ventilation and solar 
access and of acceptable internal amenity. Apartment G03 is therefore considered to satisfy 
the intent of the design criteria.  
 
Ceiling Heights 
 
The ADG prescribes the following minimum ceiling heights: 
 

Minimum Ceiling Height  
Habitable Rooms 2.7 metres 
Non-Habitable 2.4 metres 
Attic Spaces 1.8 metres edge of room with a 30 

degree minimum ceiling slope 
 
Comment: A minimum floor to ceiling height of 2.7m is provided throughout the 
development.  
 
Apartment Size  
 
The ADG prescribes the following minimum apartment sizes: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 35m2 

1 Bedroom apartments 50m2 

2 Bedroom apartments 70m2 

3 Bedroom apartments 90m2 

 
Note: The minimum internal areas include only one bathroom. Additional bathrooms 

increase the minimum internal area by 5m2 each. A fourth bedroom and further 
additional bedrooms increase the minimum internal area by 12m2 each. 

 
Comment: All apartments have been designed to comply with the minimum apartment sizes.  
 



Inner West Local Planning Panel ITEM 2 
 

PAGE 23 

Apartment Layout 
 
The ADG prescribes the following requirements for apartment layout requirements: 
 
• Every habitable room must have a window in an external wall with a total minimum 

glass area of not less than 10% of the floor area of the room. Daylight and air may not 
be borrowed from other rooms. 

• Habitable room depths are limited to a maximum of 2.5 x the ceiling height. 
• In open plan layouts (where the living, dining and kitchen are combined) the maximum 

habitable room depth is 8 metres from a window. 
• Master bedrooms have a minimum area of 10m2 and other bedrooms 9m2 (excluding 

wardrobe space). 
• Bedrooms have a minimum dimension of 3 metres (excluding wardrobe space). 
• Living rooms or combined living/dining rooms have a minimum width of: 

 3.6 metres for studio and 1 bedroom apartments. 
 4 metres for 2 and 3 bedroom apartments. 

• The width of cross-over or cross-through apartments are at least 4 metres internally to 
avoid deep narrow apartment layouts. 

 
Comment: All apartments have been designed to comply with the apartment layout 
requirements.  
 
Private Open Space and Balconies 
 
The ADG prescribes the following sizes for primary balconies of apartments: 
 

Dwelling Type Minimum Area Minimum Depth 
Studio apartments 4m2 - 
1 Bedroom apartments 8m2 2 metres 
2 Bedroom apartments 10m2 2 metres 
3+ Bedroom apartments 12m2 2.4 metres 

 
Note: The minimum balcony depth to be counted as contributing to the balcony area is 
1 metre. 
 

The ADG also prescribes for apartments at ground level or on a podium or similar structure, 
a private open space is provided instead of a balcony. It must have a minimum area of 15m2 
and a minimum depth of 3 metres. 
 
Comment: All apartments have been designed with balconies that satisfy the minimum area 
and depth requirements.  
 
Common Circulation and Spaces 
 
The ADG prescribes the following requirements for common circulation and spaces: 
 
• The maximum number of apartments off a circulation core on a single level is 8. 
• For buildings of 10 storeys and over, the maximum number of apartments sharing a 

single lift is 40. 
 
Comment: The maximum numbers of apartments off the circulation core on a single level is 
four (4).  
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Storage 
 
The ADG prescribes the following storage requirements in addition to storage in kitchen, 
bathrooms and bedrooms: 
 

Apartment Type Minimum 
Internal Area 

Studio apartments 4m3 

1 Bedroom apartments 6m3 

2 Bedroom apartments 8m3 

3+ Bedroom apartments 10m3 

 
Note: At least 50% of the required storage is to be located within the apartment. 
 
Comment: All apartments have been provided with compliant storage area with at least 50% 
of the required storage area located within the apartment.  
 
5(b)(iii) State Environmental Planning Policy (Building Sustainability 
Index: BASIX) 2004  
 
A BASIX Certificate was submitted with the application and will be referenced in any consent 
granted.  
 
5(b)(iv) Sydney Regional Environmental Plan (Sydney Harbour 
Catchment) 2005 
 
An assessment has been made of the matters set out in Division 2 Maters for Consideration 
of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005. It is 
considered that the carrying out of the proposed development is generally consistent with 
the relevant maters for consideration of the Plan and would not have an adverse effect on 
environmental heritage, the visual environment, the natural environment or any open space 
and recreation facilities. 
 
5(b)(v) State Environmental Planning Policy (Vegetation in Non-Rural 
Areas) (Vegetation SEPP) 

 
Vegetation SEPP concerns the protection/removal of vegetation identified under the SEPP 
and gives effect to the local tree preservation provisions of Council’s DCP. 
The application seeks the removal of vegetation from within the site. The application was 
referred to Council’s Tree Management Officer who raised no objection, subject to the 
planting of 41 trees and palms as proposed in the landscape plan.  

 
5(b)(vi) Ashfield Local Environmental Plan 2013 
 
Although the LEP zoning provisions and development standards do not technically apply to 
the development as it benefits from existing use rights, the application was assessed against 
the following clauses of the Ashfield Local Environmental Plan 2013: 
 

• Clause 2.3 - Land Use Table and Zone Objectives 
• Clause 2.7 - Demolition 
• Clause 4.3 - Height of buildings 
• Clause 4.4 - Floor space ratio 
• Clause 5.10 - Heritage Conservation 
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• Clause 6.1 - Earthworks 
(i) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned R2 – Low Density Residential under the ALEP 2013. The ALEP 2013 
defines the development as: 
 
“Residential Flat Building” 
 
Residential accommodation is prohibited under the zoning provisions applying to the land. 
However, the site benefits from existing use rights under Division 4.11 of the Environmental 
Planning and Assessment Act 1979 and is acceptable in this regard. 
 
The following table provides an assessment of the application against the development 
standards: 
 

Standard Proposal Complies 
Height of Building 
Maximum permissible:   8.5m 
 

14m No – See 
Part 5(a) 
of this 
report 

Floor Space Ratio 
Maximum permissible:   0.5:1 

1.29:1 (1,189sqm) No – See 
Part 5(a) 
of this 
report 

   
 
Clause 5.10 – Heritage Conservation 
 
The site is located within the Federal Fyle Heritage Conservation Area (C13). Heritage Item 
No.49 is located immediately to the north of the site. A number of other heritage items are 
located within close proximity to the site. The application was accompanied by information 
addressing heritage management and impacts upon heritage significance. This 
documentation has been reviewed by Council’s Heritage Advisor who raised concern 
regarding the originally proposed form of the fourth floor, materials, finishes and salvaging of 
materials of the existing house. 
 
Amended plans were received which increased the fourth floor northern setback to minimise 
the impact on the adjacent heritage item. Subject to appropriate conditions regarding the 
materials, finishes and salvaging of materials, the proposed development is not considered 
to result in significant adverse impact to the surrounding conservation area or adjacent 
heritage item and is acceptable having regard to Clause 5.10 of ALEP 2013.  
 
(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
- State Environmental Planning Policy No. 55—Remediation of Land 
- State Environmental Planning Policy No. 65—Design Quality of Residential Apartment 

Development  
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5(c) Draft Inner West Local Environmental Plan 2020 (Draft IWLEP 2020) 
 
The Draft IWLEP 2020 was placed on public exhibition commencing on 16 March 2020 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979. 
 
The amended provisions contained in the Draft IWLEP 2020 are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft IWLEP 2020. 
 
5(d) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Inner West Comprehensive Development Control Plan (CIWDCP) 2016 for 
Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, Hurlstone Park and Summer Hill.  
 
IWCDCP2016 Compliance 
Section 1 – Preliminary   
B – Notification and Advertising Yes  
Section 2 – General Guidelines  
A – Miscellaneous  
1 - Site and Context Analysis Yes 
2 - Good Design  Yes – see discussion 
4 - Solar Access and Overshadowing   Yes – see discussion in 

Part 5(a) of this report 
6 - Safety by Design   Yes – see discussion 
7 - Access and Mobility   Yes  
8 - Parking  Yes – see discussion 
14 - Contaminated Land  Yes 
15 - Stormwater Management Yes  
C – Sustainability  
1 – Building Sustainability Yes 
2 – Water Sensitive Urban Design  Yes 
3 – Waste and Recycling Design & Management Standards   Yes 
4 – Tree Preservation and Management   Yes  
 
The following provides discussion of the relevant issues: 
 
Chapter A, Part 2- Good Design 
 
The proposal was reviewed by Council’s Urban Design Advisor who raised concern 
regarding the amenity of Apartment G04 and the interface of the bin holding room with 
adjacent neighbours. Amended plans were received which satisfied these concerns. It is 
considered that the proposal demonstrates good design in accordance with Part 2 Chapter A 
of the DCP. 
 
Chapter A, Part 6 – Safety by Design 
 
In accordance with DS1.4 and 1.5, the development establishes a clear delineation between 
public and private and includes legible entries from Bruce Street. Extensive floor glazing is 
provided on the Bruce Street elevation providing good passive casual surveillance and street 
activation. The proposal complies with the CPTED principles subject to the imposition of 
appropriate conditions of consent. 
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Chapter A, Part 8 - Parking  
 
General 
 
The application is supported by a Traffic Impact Assessment Report which concludes that 
the proposal will not result in any unreasonable impacts on the local road network. The 
application was referred to Council’s Engineers who raised no objection to the findings of the 
report. 
 
Car Parking 
 
CIWDCP 2016 does not stipulate car parking requirement for residential flat buildings within 
a R2 zone. As the site is within 800m of Ashfield railway station, the ADG dictates that the 
minimum car parking requirements and visitors is set out in the RMS Guide to Traffic 
Generating Developments. In accordance with the RMS Guide to Traffic Generating 
Developments, a total of 17 car parking spaces are required including three (3) visitor 
spaces. 17 spaces are proposed including three (3) visitor spaces. In addition, one (1) car 
wash bay is provided.  
 
Bicycle Parking 
 
CIWDCP 2016 requires one (1) bicycle space per 10 flats. Four (4) spaces are proposed, 
which exceeds this requirement..  
 
Motorcycle Parking 
 
CIWDCP 2016 requires one (1) motorcycle space per 25 car parking spaces. One (1) 
motorcycle space is proposed in compliance with this requirement.  
 
5(e) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 
5(f) The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 
5(g) Any submissions 
 
The application was notified in accordance with Council’s Policy for a period of 28 days to 
surrounding properties. 
 
39 submissions were received in response to the initial notification. Following the submission 
of amended plans to Council, the application was renotified. 17 submissions were received 
in response to renotification of the application. 
 
The following issues raised in submissions have been discussed in this report: 
 

- Existing use rights and zoning – see Section 5(a) 
- Bulk and scale – see Section 5(a)(iii) 
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- Solar access – see Section 5(a)(iii) 
- Floor pace Ratio – see Section 5(a)(iii) 
- View loss – see Section 5(a)(iii) 
- Contamination – see Section 5(b)(i) 
- Streetscape/urban design – see Section 5(b)(ii) 
- Landscaping/deep soil zones – see Section 5(b)(ii) 
- Setbacks/building separation – see Section 5(b)(ii) 
- Visual privacy – see Section 5(b)(ii) 
- Heritage impact – see Section 5(b)(vi) 
- Parking and traffic – see Section 5(d) 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue: The proposed development will result in the loss of property value to neighbouring 
properties.  
Comment: The application has been considered against all relevant planning controls and 
objectives and is considered acceptable. These is no evidence to suggest that the 
development will result in a loss of property values.  
 
Issue: The proposed development sets a precedent for high density development in the 
area. 
Comment: The subject site is a unique site in the area in which existing use rights can be 
applied to obtain a higher density development. Given the zoning of surrounding properties, 
it is unlikely that these sites will be able to obtain the same density.  
 
Issue: Illegal removal of street trees.  
Comment: The unauthorised removal of the street trees in front of the site was reported to 
and resolved by Council’s Regulatory staff prior to the lodgement of the application.  
 
Issue: Pedestrian safety.  
Comment: It is considered that there are sufficient sightlines in and out of the proposed 
driveway to maintain the existing pedestrian safety along the footpath.  
 
Issue: Construction impacts on neighbouring development, particularly having regard to the 
extent of excavation.  
Comment: Appropriate conditions of consent have been imposed regarding construction 
fencing, noise, dust, soil and erosion management. A Geotechnical Report was submitted 
with the application which includes recommendations for the safe excavation of the site. The 
Geotechnical Report was reviewed by Council’s Engineers who raised no objections, subject 
to the imposition of appropriate conditions regarding the excavation.  
 
5(h) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 



Inner West Local Planning Panel ITEM 2 
 

PAGE 29 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal officers: 
 
- Engineer – No objection raised, subject to the imposition of appropraite conditions 

regarding stormwater, WSUD, parking and excavation. 
 
- Health Officer – No objection raised, subject to the imposition of appropriate conditions 

regarding contamination and noise.  
 

- Heritage Officer – No objection raised, subject to the imposition of appropriate conditions 
regarding colours, materials and salvaging of existing materials.  

 
- Urban Design – No objection raised.  

 
- Tree Management Officer – No objection raised, subject to the imposition of appropriate 

conditions regarding tree removal and planting.  
 

- Waste Officer – No objection raised, subject to the imposition of waste storage, transfer 
and removal.  

 
7. Section 7.11 Contributions  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public 
amenities and public services within the area. A contribution of $161,669.79 would be 
required for the development under Ashfield Section 94/ 94A Contributions Plan 2014. The 
contribution has been calculated based on seven (7) additional residential units less than 
60sqm GFA, seven (7) additional residential units between 60-84sqm GFA and two (2) 
additional residential units greater than 84sqm GFA with credit for two (2) existing residential 
units greater than 84sqm GFA. 
 
A condition requiring that contribution to be paid is included in the recommendation.   
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Ashfield Local Environmental Plan 2013 and Comprehensive Inner West Development 
Control Plan (DCP) 2016 for Ashbury, Ashfield, Croydon, Croydon Park, Haberfield, 
Hurlstone Park and Summer Hill.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to approve Development Application No. 
DA/2020/0691 for demolition of the existing building and construction of a 4-storey 
residential flat building at 5 Bruce Street ASHFIELD  NSW  2131 subject to the 
conditions listed in Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Existing Use Rights – Memorandum of Advice 
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